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SUMMARY 

The Philosophy of Human Rights in the European Construction  

 

 

 

   Even though the problem of `human rights` seems to be a matter of the XXth 

century, and as Charles R. Beitz observes, it represents the materialization within the 

world politics of the idea that `each person is a subject of the global concern`
1
, that 

`human rights have become a fact of the world which has a richness and a influence 

that astonishes the analysts of the international project of human rights`
2
, it is not a 

new problem in the history of the humanity. The idea of `human rights` has its roots 

in the most ancient times, as for example the year 300 b.Chr., in the philosophy of 

Zenon. He affirmed that each individual has the right to ask for the recognition of his 

own dignity and to be respected as a person. In fact, Ancient Greek philosophy has 

placed at the basis of the entire European spirituality the anthropocentric dimension, 

the centrality of man in the entire aggregate of thoughts and facts of a society which 

must find a juridical and political expression and a real materialization. Since the 

Greek Stoics the philosophical thinking was concerned with the defining of what we 

call today the `rights of the individual`. At the beginning, the endeavors were of a 

philosophical nature, but latter, the famous Habeas Corpus and The Bill of Rights, 

The Declaration of Independence of the United States, and especially, the French 

Declaration of Human and Citizen Rights were the starter of the human rights coding 

process. The horrors that took place in the Second World War have convinced 

Humanity that it must rethink the right of a sovereign state to dispose according to its 

own will of its own citizens, because the regimes which have treated their own 

citizens in a barbarian manner have proved to be dangerous for other states and for the 

world peace. Conceived in this manner, in 1948, The Universal Declaration which 

formulated the universal and indivisible rights of the human person, a complete code 

of the human dignity: the right to life, to freedom, to the freedom of thinking and of 

                                                 
1
 Charles R. Beitz, The Idea of Human Rights, Oxford Univ. Press, Oxford, 2011, p. 1.  

2
 Richard Rorty, „Human Rights, Rationality, and Sentimentality”, in vol. On Human Right: The 

Oxford Amnesty Lectures, Stephen Shute, Susan Hurley (edit.), Basic Books, New York, 1993, p. 134. 
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expression, to the presumption of innocence, to the prohibition of torture, the right to 

the freedom of movement, and also the right to a decent life, to work, to education, to 

paid leave and to medical assistance, etc. No member state of the United Nations did  

vote against The Universal Declaration. 

The end of the Cold War has given the hope of some progress concerning the 

respect of the human rights, but the optimism since after the fall of the Berlin Wall 

was only partly entitled. The XXth century has continued to flaunt its atrocities: 

genocide in Rwanda, ethnic cleansing in Bosnia, slaughter and torture in Somalia, 

Chechnya and Sri Lanka. The disappearance of the great ideological confrontations 

did not make the international community more objective in sentencing the worst 

violations of human rights. Military and economic interests have passed on before the 

moral ones
3
. 

But the end of the Cold War has caused a new revolution in the interpretation 

of the international legislation. `The noninterference in the internal affairs` has 

stopped to be a shield for the violation of human rights. On one hand, in order to stop 

some humanitarian disasters, armed interventions (risky, much discussed, and 

sometimes, with questionable effectiveness) took place in the North of Iraq, Somalia, 

Rwanda and Bosnia; on the other hand, in 1993, and 1994, by the decision of the 

Security Council, have been created two international Courts for the former 

Yugoslavia and Rwanda, charged with judging the perpetrators of the crimes against 

humanity and of genocide. Many lawyers and political men are convinced that both 

war crimes and the ones against humanity enter under the international jurisdiction, 

wherever they occur and whoever would perpetrate them
4
.             

`The right of interference` and of bringing the suspects of crimes against 

humanity in the front of the international courts arises controversy. The authority of 

these courthouses, the coherence and the degree of coverage of the international 

legislation, the geopolitical interference in the starting of the trials and in the 

promotion of the sentences are all contested. More than that, there are still accusations 

that `the new legal international order` is not but a form of imperialism of the 

occidental cultural values
5
. The conclusion that imposes itself is that human rights and 

                                                 
3
 Michael Freeman, Human Rights: An Interdisciplinary Approach, 2nd edition, Polity Press, 

Cambridge, 2011, pp. 164-166. 
4
 Rhona K. M. Smith, Textbook on International Human Rights, 3rd edition, Oxford Univ. Press, 

Oxford, 2007, pp. 55-56. 
5
 Id. 
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the philosophy that inspires them are more largely supported and defended in the 

contemporary world, which justifies the idea that their debate is of great interest, as it 

is shown by the conceptions that discuss them.  

Those conceptions are usually related to the humanistic dimension of the 

European culture affirmed since Antiquity, reproduced by the Renaissance humanism 

and strongly reaffirmed nowadays. The use of the term `humanism` has its beginnings 

in Italy, at the end of the XVth century and the beginning of the XVIth century, and 

was used in order to name the teachers who taught disciplines as: grammar, rhetoric, 

poetry, history and moral philosophy or in other words, `studia humanitatis`. This last 

concept has its beginning in the XIVth century and means the difference between the 

study of `humanity` and the study of divinity, of the natural philosophy, of the law 

and medicine. The humanists of those times have concentrated on the study of the 

classic literature of the Ancient Greece and Rome, because they have found in it the 

ideal of human life
6
. 

Pico della Mirandola – humanist of those times – has concentrated, in his work 

On the Dignity of Man, on the reconciliation of the literature and of the thinking of the 

Ancient world and the Christian religion. By the celebration of the distinctly human 

capacity and of the free will, Pico marks the traditional Christian vision about human 

nature. In Germany of the XIXth century, the term `humanism` was used by Jacob 

Burckhardt in his work Die Kultur der Renaissance in Italien, published in 1860, in 

which the author wrote about `humanism` not only as an educational curricula, but as 

a cultural phenomenon much wider, referring, at the same time, to a potential conflict 

with the Christian Church. The same conception about `Renaissance humanism` was 

spread in England by John Addington Symonds in his work The Renaissance in Italy
7
. 

As Stephan Law shows, the term `humanism` has a variety of meanings. 

According to one of them, `humanism is more than a system of thinking in which 

values, interests and human dignity are considered important`. In the introduction to 

his work Humanism: A Very Short Introduction, the author enumerates a series of 

aspects which can be associated to humanism: the trust in science, atheism or at least 

agnosticism, rejection of reincarnation and of the belief in `the afterlife`, the 

engagement to the existence and importance of the moral value, the individual moral 

autonomy, the indifference to the existence of God, the secularization, the democratic 

                                                 
6
 Ibid., pp. 8-9. 

7
 Ibid., pp. 9-10. 
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society, the neutral position towards the religion, the protection of the individual 

freedom, the critical position
8
. 

Unlike Norman, Law identifies the Ancient roots of humanism in the Indian 

thinking, in Confucianism, in Ancient Greece (making reference especially to Thales, 

Anaximander, Anaximenes, Pythagoras, Plato, Aristotle, Epicurus and Democritus) 

and in Ancient Rome
9
.  

Along with the Stoics we enter in the universality of human rights because 

thinkers as: Seneca, Epictetus and Domitian have overturned Aristotle’s arguments 

regarding the natural inequality of man and have outlined the idea of the natural law 

of men as human beings endowed with reason. The idea of natural equality, stemmed 

from the resemblance between (free and endowed with reason) people has represented 

the starting point of the Roman Law in the time of Cicero for whom, `a single law 

must govern all peoples and a single God shall be the guide for all`. 

Along with Christianity, equality, freedom and brotherhood accompany the 

idea of love for the author, men being all divine creation and so, equal. The morality 

of the social life is based on the ideas of help, tolerance and equality. We assist to a 

desacralization of the state which becomes a temporal institution, being in the service 

of the people from where the laws of its representatives emanate. So, we foresee the 

distinction of the modern world between legal law (justice) and moral law 

(Concordia)
10

.  

Some authors consider that human rights are now in a crisis period because 

humanism itself is passing a crisis period due to the fact that man is forgotten as a real 

being, his need to live a democratic, prosperous life, in solidarity with the others, 

based on a moral which to be the base of the universality of human rights is forgotten.  

This is the reason why in the 1st article of the Universal Declaration of the 

Human Rights is stated that: `All human beings are born free and equal in dignity and 

in rights`. This means that, even before we are born we obtain certain rights of which 

we can prevail. In this context, human rights have been defined by Wichard Woyke as 

being `rights that belong to all people, which protect them of possible abuses of the 

state and which are eternally valid, and which cannot be limited by the state. Ever 

since the fight against absolutism, they have been considered to be `innate` and 

                                                 
8
 Stephen Law, Humanism: A Very Short Introduction, Oxford Univ. Press, Oxford, 2011, pp. 1-3. 

9
 Ibid., pp. 8-29. 

10
 Id.  
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`inalienable` rights. (...) At the basis of the human rights and of the fundamental rights 

we find human dignity, the right to the free development of the personality, the 

equality before justice and the unfavorable treatment, religious and conscience 

freedom, the freedom of expression, of press, of information and of education, the 

freedom of assembly and association, the freedom of movement, the freedom of 

profession and work, the inviolability of the home, the guaranteeing of the property 

and of the right to inheritance, the right to asylum and to petition, but also legal rights 

as, for example, the warranty that nobody shall be unduly arrested (...)`
11

. 

From a political point of view, `human rights` designate `those freedoms that 

are inherent to the quality of human being, that a community must ensure, for ethical 

reasons, by its laws. There are `natural`, `pre-state` and `inalienable` rights, by which 

compliance and defense a political system legitimates (...)`
12

. 

The syntagm `human rights` joins the philosophy of the `natural law and the 

law of the nations` and it stands at the basis of the `social contract` theory of Jean-

Jacques Rousseau. Its formulation has been made, for the first time, in the XVIIIth 

century, being materialized during the rebellion of the English colonies from the 

North America against the Great Britain, in 1776, and of the bourgeois revolution 

from France, in 1789. We must recall here the two documents that expressly contain 

the syntagm `human rights`. First of all, it is the Declaration of Independence of the 

English colonies from America, adopted on the 4th of July 1776 in Philadelphia, 

which declares the principle of equality between the individuals, the right t life and 

freedom as inalienable rights and the establishment of the governments with the 

consent of the governed ones, and it is also the Declaration of the French Revolution 

concerning human and citizen rights, from the 26th of August 1789, which is the 

expression of the natural law and which establishes the principle of the equality of all 

people before the law, as a principle on which the other rights and liberties establish, 

as for example: the right to property, to security, to resistance to oppression, the 

freedom of thought, and of expression. The concrete application of these rights, both 

in U.S.A., and in France was made by the written Constitutions. 

The protection of human rights through legal instruments which transpose 

those rights in legal previsions, have become a necessity of the international 

community after the Second World War, but more as a consequence of revealing the 

                                                 
11

 Wichard Woyke, Handwörterbuch Internationale Politik, Verlag Barbara Budrich, Verlag, 2008. 
12

 Bertelsmann Discovery Lexikon, Verlag, 1997. 
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atrocities committed by the Nazis, and later, also as a consequence of the continuous 

practice of violating human rights in states with totalitarian regimes. This necessity 

has resulted in regulations with an universal or regional character after signing the UN 

Charter on the 26th of June 1945. The Universal Declaration of Human Rights, 

proclaimed and adopted by the UN General Assembly on the 10th of December 1948 

is the first document with universal vocation in this field and establishes an unitary 

conception of the international community about the rights and freedoms of man, 

opening the way towards a system of international protection of the human rights. 

After the adoption of this document, the UN General Assembly has adopted in this 

field over 60 conventions and declarations through which it was also taken into 

consideration the establishment of some specific mechanisms of protection of those 

rights
13

. 

The philosophy of the natural law also inspires the modern doctrine of human 

rights, this way transforming the philosophical idea of the universality of the natural 

law inherent to the human nature, into a public institution. Montesquieu, Rousseau, 

Diderot and others have approached in a different manner the idea of the human rights 

considering that they remain valid whatever the historical, social and political 

circumstances. The theory of the `social contract` (Rousseau), of the separation of 

powers in state (Montesquieu) are expressions of the ideas of cohabitation in a 

society, of democratic organization of the moral life
14

.  

The ones who are marginalized from the economic and political processes, 

will eventually be removed also from the process of spreading their conceptions 

concerning human rights. Despite Kant’s efforts of defending common universal 

responsibility, of defending the needy ones from the economic difficulties, he 

entrusted, in the revolutionary spirit of his times, only active citizens, with the right to 

vote, owners, men, exactly the opposite of the passive citizens, meaning men and 

women without properties. The question about who would fit as active citizen has 

produced many debates and social rollover during and after the enlightenment. 

Indigenous people from the European colonies, slaves from Africa, the ones without 

properties, women, Hebrews and their defenders have also asked full rights under the 

dome of universalism.  

                                                 
13

 Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting, and Intent, Univ. 

of Pennsylvania Press, Pennsylvania, 1999. 
14

 Id.  
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According to other authors, natural law means the `totality of the innate rights, 

inherent to the human nature`. On the basis of this definition, all men have equally 

natural rights (for example the right to life and to physical integrity or to personal 

freedom), whatever the sex or the age, the social position, the time, the place or the 

state order in which they live. Natural rights are supranational rights and for this 

reason they cannot be modified and are unlimited in time. They are different from the 

national previsions and from the legal norms which can change over the history and 

which are part of the positive law
15

. 

The roots of the natural law can be found in Greek Antiquity, in the 

philosophy of some Sophist in the Vth and the IVth centuries b. Chr., in Plato’s and 

Aristotle’s philosophies, being at the centre of the Stoic concerns (beginning with the 

IIIrd century b. Chr.). They have been developed later on by the Greek and Roman 

followers of this current, by Cicero, Seneca and Epictetus. In the philosophy and 

theology of the Middle Age, and especially in the one of Tomas de Aquino and of the 

other scholars, natural rights have been considered a reminiscent of the divine law 

which `actions within man`
16

. From a political point of view, the relevance of the 

natural rights has outlined in the enlightenment (in the XVIIth and the XVIIIth 

centuries). The theory of the natural rights based on reason (rational rights), theory 

developed by J. Althusius and H. Grotius, and then by S. Pufendorf, Chr. Thomasius, 

Chr. Wolff, J. J. Rousseau, I. Kant and others was used for the philosophical 

justification of the French Revolution from 1789 and of the other bourgeois 

revolutions from the XVIIIth and the XIXth centuries, becoming an important 

instrument of the bourgeoisie in the fight against the feudal system and of the 

absolutist state and for the state law. Later on, natural rights have found their 

materialization in the fundamental rights of man and citizen on which the modern 

state law is based.  

In the XIXth century there was a movement against natural rights, the so 

called `positivism`, according to which only positive laws in force are valid, no matter 

their content
17

. After the Second World War, the law was reanalyzed, especially 

insisting on the natural law. Within United Nations it has been tried the transposition 

of the natural law under the form of human rights with a universal and mandatory 

                                                 
15

 Reinhard Beck, Sachwörterbuch der Politik, Kröner Verlag, Stuttgart 1986, p. 637. 
16

 John Finnis, Natural Law and Natural Rights, Oxford Univ. Press, Oxford, 2011, p. 396. 
17

 David Ingram, Law: Key Concepts in Philosophy, Continuum International Publishing Group, 

London, 2006, p. 47 and the following. 
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character. This was a compromise between the two extreme positions. Despite the 

priority of those who enjoyed the written laws, it was believed that in those cases in 

which they incorporated principles which were contrary to justice, the man was not 

obliged to comply with them, but only with the idea of `justice` which resulted from 

the documents recognized at a global level. In order to observe the difference between 

natural law and positivism, we considered that a short presentation of them must be 

done in the following Table. 

Table 1 – Differences between natural law and positivism
18

 

Natural Law  Positivism  

There is a superior natural law, 

always valid, above all other positive 

norms.  

Law that derives from positive norms, 

regardless their content.  

The classical theory of the natural law 

considers the legal contents as being  

absolute. 

Positivism considers the form of the 

laws as being absolute.  

`There are principles that are stronger 

than any other legal provision. If a 

law contradicts these principles, it is 

considered invalid. These principles 

are named natural rights or rational 

rights. Certainly that around them 

float some doubt, still the centuries 

that have surpassed them have 

sketched a stable component, 

reuniting them into so-called 

Declarations of Human and Citizen 

Rights`. 

Politics has the right to establish the 

legal contents.  

`We must recognize the compulsory 

character of all laws, no matter how 

they would be, so long as they are 

correctly produced from a formal 

point of view`.  

`The truth is that legal power can 

impose the laws it desires`. 

  

The judge has the necessary authority 

to pass his rational judgments before 

the written laws.  

The judge is related to the laws 

emitted by the state.  

 

                                                 
18

 www.dadalos.org/rom/menschenrechte/grundkurs_2.htm. 

http://www.dadalos.org/rom/menschenrechte/grundkurs_2.htm
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Dangers: legal instability, abuses.  Dangers: `Unfair` laws of a dictator 

are applied ad literam. 

 

The relations between a philosophy of the human rights and their legal coding 

is done by Montesquieu. Contrary to Hobbes’ vision, Montesquieu, as well as 

Rousseau, was convinced that the life of people, in its natural state, is peaceful, 

violence and war being the products of the social life. Man, gifted with intelligence 

and with free will, systematically violate the natural order which is established for 

him, because he is exposed to the `ignorance and error, as well as all finite 

intelligences` and that he is exposed to thousand passions: `Once people are in the 

society, they lose the feeling of their weakness; the equality between them stops and 

the state of war begins. Each particular society comes to feel its force, aspect which 

produces a state of war from one nation to another. Individuals, in each society, begin 

to feel their force; the try to turn in their advantage the main advantages of this 

society; which determine, between them, a state of war. These two ways of the state 

of war determine the establishment of laws among people`
19

. This idea is supported, 

on the basis of some different arguments, in other modern writings, from Grotius to 

Kant.  

`The quintessence of the political lightening from the modern age was the 

unity between human rights, the separation of powers and democracy. The real 

efficiency of human rights manifests itself in the justice, and then in the principle of 

the separation of powers. Because only then the sovereign is related to a law, he can 

also be related to human rights. But he is related only to the laws from the system of 

the separation of powers, there where the executive is imposed rules by the 

constitutional bodies and by the legislative ones and where the independent judges 

watch to the respect of the rights. (...) The development of human rights means the 

existence of a democratic system, the freedom of the people to elaborate its laws and 

to control the three powers of the state. The circle closes: the separation of powers and 

democracy result from the idea of human rights and end with it. These three elements: 

human rights, separation of powers and democracy represent an institutional unity of 

law. Their political reality is the condition of the respect of the unity and justice, of 

                                                 
19

 Id., p. 15. 
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the freedom and of the human dignity. If one of these three elements is detached from 

the others, none of them could no longer exist`
20

. 

Therefore, we can affirm that fundamental rights are at the bases of th 

democracy, and the democratic system promotes, in turn, fundamental rights. It is 

clear that the problem of human rights has become a subject of the contemporary 

philosophy which is debated from different perspectives, but which is considered 

central for the understanding of what man is in the world that he creates for himself. 

On the other hand, in his work The Idea of Human Rights, Charles R. Beitz sees that 

human rights have become a component of the international relations which has been 

developed on several fronts: in the international law, in the global and regional 

institutions, in the foreign affairs of the states and in the activity of several NGOs. At 

the same time, the doctrine of human rights is affected by a skepticism which consists 

of a ignorance of the human rights as foundations for a political action. Some 

elements of the human rights can even be the source of this skepticism, namely the 

unclear character of the interests’ aria which are protected by human rights, the 

elasticity with which are allowed the intervention and the inability to see the 

contemporary doctrine of human rights as `universal`. To these we can add the 

confusions which seem to surround the doctrine: why certain standards and not others 

must be considered human rights, on who the responsibility to satisfy those rights falls 

or why should they be considered reasons for the international political action. This 

way, it is believed that, as much as we try to appreciate more the sphere of action of 

the doctrine and the variety of the purposes for which we turn to the doctrine, it is 

more difficult to assimilate any idea of common moral
21

. 

In order to clarify what human rights mean, UNO has elaborated the 

`Universal Declaration of Human Rights` which was adopted on the 10th of 

December 1948. In this Declaration are listed all human rights, grouped on different 

categories. `Universal Declaration of Human Rights` marks the beginning of the 

endeavors of political and legal popularization and universalization of human rights. 

This Declaration desires to disband the national frontiers and to impose these rights at 

a universal level.  

                                                 
20

 Martin Kriele, Befreiung und politische Aufklärung, Plädoyer für die Würde des Menschen, Freiburg 

1980, p. 42. 
21

 Charles R. Beitz, op. cit., p. 1. 
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The systematization of human rights is imposed in order to follow the way in 

which different categories of rights are bearing some specific human needs. These are 

the rights of a man, they belong to the human being and they rise form his specific 

needs. There are certain rights which can belong to the: states, institutions, children 

and minorities. In the research literature have been identified several criteria 

according to which the different rights of man have been determined. So, according to 

criterion of the field that defines them and in which they manifest, human rights can 

be: economic, social (civic), legal and cultural; after the way in which they have 

appeared and they manifest, rights can be: written and unwritten; after the criterion of 

the owner or subjects, we can discuss about: individual rights and collective rights; 

after the criterion of the contents there are: negative rights/freedoms and claim rights; 

after the criterion of the implementing procedures we can identify: justice seeker 

rights and program rights. Rights can be: subjective and objective. Subjective rights 

are defined by the following elements: a subject, owner of rights, individual; a 

protected content; and a penalty which can be obtained as the result of a procedure, in 

a manner that ensures its respect. These elements are independent to each other, so 

there can be distinguished several categories of subjects, of contents and of 

punishment procedures. In turn, objective law is the totality of legal norms in force 

within a state at a certain moment
22

. 

International law of human rights is that part of natural rights to which states 

must associate themselves in order to translate them into positive rights, meaning into 

rights that establish common principles and which can be applied within an effective 

international jurisdiction. Contemporary legal texts of protection of human rights 

formulate a great number of philosophical notions which can represent a basis of 

consensus. These texts of the international law of human rights concentrate on the 

relation between the individual and the authorities, on the legitimacy of the action of 

these last ones on the conditions of coexistence between individuals that are equal in 

rights. Starting from the respect of each individual and of the equality in rights and 

dignity, human rights represent a system opened towards the coexistence of a plurality 

of cultures, beliefs, practices and social organization. The fundamental sources of the 

human rights can be the: conventions, pacts, treaties – instruments with legal force, as 

for example: UN Charter, The European Convention of Human Rights, The European 

                                                 
22

 Maria Voinea, Carmen Bilzan, op. cit. 
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Convention of Children Rights, etc.; the declarations, resolutions, proclamations – 

instruments with a political value, and not a legal one, for example: The Universal 

Declaration of Human Rights, The Declaration of Children Rights; and international 

tradition
23

.  

`All human beings born free and equal in dignity and in rights. They are 

endowed with reason and consciousness and must behave with each other within the 

spirit of brotherhoods`
24

. This principle is written in the first article of the Universal 

Declaration of Human Rights. It is a consequence of the inalienable rights of man as 

human being. All human beings are gifted with the same fundamental rights and are 

the subject of the same respect and dignity no matter the numerous difference that 

nature and life create. This equality is in rights and in dignity. It does not mean in any 

way uniformity. On contrary, it allows the foundation of the respect for the 

differences. This principle of the `equality in dignity and in rights` represents a 

fundamental base for the structure of the international law of human rights
25

.  

`Each person can prevail of all rights and freedoms proclaimed in the present 

Declaration, with no exception, regarding the race, color, sex, language, religion, 

public opinion or any other opinion, national or social origin, fortune, or of something 

else. In addition, there will be no differentiation based on the political, legal or 

international statute of a country or of the territory to which a person belongs, be this 

country or territory independent, under guardianship, unautonomous or submitted to a 

various elimination of sovereignty`
26

. `No one shall be the object of any arbitrary 

interference in his or her private, family life, field or in his or her correspondence, nor 

of any other attacks on his or her honor or reputation. Any person has the right to 

legal protection against such interferences or attacks`
27

. 

In 1949, the European Council through its Statute has established `The 

European Convention of Human Rights`, signed on the 4th of November 1950 at 

Rome and entered into force in 1953. The decision making bodies of the Council were 

the Council of Ministers (composed of the Foreign Ministers of the parts to the 

Convention) and the Parliamentary Assembly. The Convention establishes a number 

of rights and fundamental freedoms, especially the right to life, the prohibition of 

                                                 
23

Id. 
24

 The 1st of the Universal Declaration of Human Rights - http://www.onuinfo.ro/documente_ 

fundamentale/declaratia_drepturilor_omului/  
25

 Maria Voinea, Carmen Bilzan, op. cit. 
26

 The 2nd Article of the Universal Declaration of Human Rights, op. cit. 
27

 The 12th Article of the Universal Declaration of Human Rights, op. cit. 
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torture, of slavery and of the forced work, the right to freedom and security, the right 

to a fair trial, the legality of the punishment, the right to the respect of the private and 

family life, the freedom of thought, consciousness and religion, the freedom of 

expression, of assembly and association, the right to marriage, the right to an effective 

appeal and the prohibition of discrimination
28

. 

The additional Protocols of the Convention protect other rights too (the right 

to the respect of goods, the right to education, in the first protocol, the competences of 

the institutions, in the second, the right to free movement on the territory of a state, 

the freedom to live a country, including his/her own and the prohibition to collective 

expulsion of the foreigners, in the fourth, the abolishment of the death penalty, in the 

sixth protocol). The parts to the Convention engage to respect these rights and 

liberties for all persons who are under their jurisdiction. The Convention also provides 

an international mechanism of execution. For ensuring the respect of the engagements 

assumed by the Parts to the Convention, it was established a European Court of 

Human Rights at Strasbourg (initially, a part of the executive mechanism was also the 

European Commission for the Human Rights). The Court solves both individual 

complaints, and the inter-state ones. After the entrance into force of the 11th Protocol 

to the Convention, in 1998, the control mechanism established by the Convention was 

restructured, and the European Commission for the Human Rights stopped its 

functioning. All complaints related to violations of human rights are now sent directly 

to the Court, which in most cases meets in Chambers composed of seven judges and 

which pronounce concerning the admissibility and the fund of the requests and, when 

it considers necessary, it pronounces regarding the performing of some investigations. 

Also, the Court provides the parties with the possibility of the so-called `amiable 

settlement` of the dispute concerning the respect of human rights, as they are defined 

in the Convention and in its protocols. The main remedy that the Court can grant is a 

decision through which it shows that the Convention was violated. In addition, if it is 

justified, the Court can also decide to grant the so-called `fair repair`, which can 

include both repair for the material looses, and damages, and also the costs and 

expenses
29

.  

                                                 
28

 Stewen Greer, The European Convention of Human Rights Cambridge Univ. Press, 2006  
29

 André Bywater, Mihai Şandru, Relaț ia dintre Instanț ele Europene – Curtea Europeană de Justiț ie 
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By this Convention were stated a series of norms which were not destined to 

be the expression of a certain culture, of a certain ideology or religion but, in a way 

the recognition of the universality of the human condition, of the fact that any human 

being has a series of rights and freedoms in the name his human quality. This is why 

the Convention was the result of some conflict positions, compromises and chances
30

. 

Maastricht Treaty (the 7th of February 1992) reaffirmed in its Preamble the 

attachment of the member states to the principle of liberty, democracy and respect of 

the human rights and fundamental freedoms. In its content it reaffirms one of the 

fundamental objectives of the European Community: `the protection of the rights and 

interests of the citizens of the member states ...`. (Article B, par. 3); it also specifies 

that the `Union respects the fundamental rights as they are guaranteed by the 

European Convention for the Defense of the Human Rights and Fundamental 

Liberties (signed in Rome, on the 4th of November 1950) as they result from the 

common constitutional traditions of the Member States as general principles of the 

communitarian law` (Article F, par. 2). The demanding for the respect of the 

fundamental rights exceeds the field of the Communities becoming a strong point in 

the Union’s external relations. Many settlements concluded with different countries 

contain dispositions that state the suspension of the relations or the denouncement of 

the agreement in case of a serious violation of the human rights by one of the 

contracting parties
31

. 

The 6th Article of T.U.E. refers to the democratic principles and to the respect 

of human rights and it establishes that the European Union is based on the principles 

of liberty, democracy, human rights and fundamental freedoms, but also on the state 

of law. As a consequence, all states must accomplish three essential conditions: 

European identity; a democratic system of government; respect towards all human 

rights and citizen liberties. Lisbon Treaty maintains these conditions and develops 

them in its content. For example, The Charter of the Fundamental Rights of the 

European Union strengthens the democratic institutions and their instruments. In the 

context of the democratization and of the participatory citizenship, it is important to 

emphasize the role that the inclusion of The Charter of the Fundamental Rights of the 

European Union has for the interest of the citizens.  
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30
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Within the 54 Articles, The Charter defines the fundamental rights related to 

dignity, liberty, equality, solidarity, citizenship and justice. While through the 

European Convention of the Human Rights only civil and political rights are 

protected, The Charter also includes other rights, as the social rights of the workers, 

the protection of data, etc. 

The previsions of The Charter of the Fundamental Rights of the European 

Union have been incorporated in the text of the Lisbon Treaty as a part of the primary 

law of the European Union. U.E. Member States are, at the same time, Member States 

of the Council of Europe, so the legal norms of both legal orders are being fully 

binding them. The competences of the European Courts has been, indirectly, a 

problem which has been settled in a jurisprudential manner taking into consideration 

the fact that the objectives of the two organizations were different. The Council of 

Europe had a mainly political purpose, established in Europe for its role as the 

guardian of the protection of human rights. At its origin, European Union had a 

mainly economic role, but later, under the pressure of the Member States’ Courts, 

E.U.C.J. had to intensely pay attention to the problem of human rights. E.U.C.J. has 

invoked the necessity of the protection of the human rights through synthesizing the 

common constitutional principles of the Member States (which were, in a last analyze, 

principles of the E.C.H.R.’s practice)
32

. 

European Union maintains with a certain number of states dialogues on the 

theme of the human rights, considered as an instrument of its external policy which is 

part of a set of instruments which are available for the European Union in order to 

apply the policy in the field of human rights. The strategy of European Union aims to 

promote the sustainable development of peace and stability which are interdependent 

of the human rights. Currently we assist at a multiplication of those dialogues at the 

most diverse levels and within extremely diverse frameworks. This is why their 

efficiency and the European Union’s capacity of mobilizing resources in order to 

promote its objectives must be pursued.  
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