”BABES-BOLYAI” UNIVERSITY OF CLUJ-NAPOCA
FACULTY OF LAW

DOCTORAL THESIS

CIVIL ACTION IN CRIMINAL
PROCEEDINGS

~ SUMMARY ~

Doctoral supervisor:
PROF. DR. GHEORGHITA MATEUT

Phd Canditate:
PATRICIA-OANA VANCA

2015



Key words: civil action, prejudice, compensation, mixed system, relationship between
actions, exercise of civil action, bringing a civil action, reasonable duration, elements of
civil action, settlement of civil action, splitting, subjects of civil action, as a new character,

new element, as sanction, abusive exercise of rights, de lege ferenda.



Summary

ADDIEVIALIONS ..ottt b e st b bbb bRt b bbbt b n et ans 12
1] T [T o] o ST 14
TITLE 1 ACTIONS IN CRIMINAL PROCEEDINGS.......cccceitiiiiiieieisiessie e 17
Chapter 1. Action in Criminal ProCEEAINGS .........coiiiiriirreieeeeee s 17
SECtiON 1. Legal ACHION .....coiiiicice e r e naesreeraere s 17
Section 2. Action in Criminal ProCEEAINGS ........verveireriiieiiieesi e 19
Chapter 2. Criminal and CiVil QCHION ..........ccoiii it 20
Section 1. Criminal action and itS CharaCteriStiCS........c.coueiiiiirieiiriee e 20
Section 2. Civil action in criminal proceedings and itS CharaCteristics ...........ccoocuvvrvereieneieicisinnens 22
2.1, Preliminary 0DSEIVALIONS.........cccociiiiiiiec ittt sbe et re et re e snas 22
P 1= 11211 To] oSSR 23
R T O -V Tox (=] 1 ok TSP PR TSPRPR 23
Section 3. Differences between criminal and Civil aCtion ... 28
Chapter 3. Relationship between criminal and civil action .............coccooviiiiiicc e 30
TITLE Il RIGHT OF OPTION AND ELECTA UNA VIA NON DATUR RECURSUS AD
ALTERAM PRINCIPLE .....ovotiitettiieteiee ettt sttt esa st sa st ne et be e s s ete s anennere e 34
Chapter 1. Preliminary ODSEIVALIONS ...........ccviiiiiiitiiieiieieees e 34
Section 1. Right of option over jurisdiction for the purpose of recovering the prejudice.................... 34
Section 2. Electa una via non datur recursus ad alteram prinCiple..........ccocooiinnnicncicce 35
Chapter 2. Right of option within the regulation formerly in fOrce ..........ccccooviiiiiniinneecce, 37
Section 1. Preliminary 0DSEIVALIONS ...........cccviiiiii ittt sreereenre 37
Section 2. Electa una via rule and and exercise of action for claims in a civil court..............c.cccceue. 38
Section 3. Electa una via rule and and exercise of action for claims in a criminal court.................... 39
Chapter 3 Right of option within the cuurent regulation .............ccocoiiiiiiiiei e 41
Section 1. Cases of settling civil actions in a Civil COUN.............ocoiieiiiiiii e 41
Section 2. Electa una via rule and conclusions with regard to the exercise of action for claims
L= o] Y7 1 o 10 PSSR 47
Section 3. Electa una via rule and exercise of action for claims in a criminal court ..............c.cccceve. 49
Section 4. Final observations with regard to the provisions in fOrce ............ccooevvvinieiinene v 51
4.1. Limitation of right OF OPTION. ........cciiiiiiii e 51
4.2. Necessity of supplementing the law in order to protect the victims of criminal acts............... 52
TITLE Il RELATIONSHIP BETWEEN CRIMINAL AND CIVIL ACTION IN THE LIGHT OF
THE MOMENT OF THEIR EXERCISE AND OF THE CASE LAW.......ccccovieiieereesee e 54
Chapter 1. Preliminary 0DSEIVALIONS .........c.ccoii it 54
Chapter 2. Criminal action settled separately and prior to the civil action ............cccccccevvvvveiiiinennn, 54



Chapter 3 Civil action settled separately and prior to the criminal action. ............c.cccccevveviveieie e, 58

Chapter 4. Criminal and civil actions being exercised SImultangously ............ccccoovvvviirieiencneicien, 60
Section 1 Criminal and civil actions being exercised simultaneously in criminal proceedings.......... 60
Section 2. Criminal action exercised in a criminal court, while the temporarily simultaneous
Civil action is exercised iN @ CIVIl COUM .......ooouiiiiiiiiic e 61

TITLE IV CONDITIONS OF EXERCISE OF CIVIL ACTION IN CRIMINAL PROCEEDINGS......... 65

Chapter 1. Existence of an unlawful act which is the object of a criminal action ..............cc.ccoeeeivennne. 65
Section 1. Condition of existence of an unlawful act for delictual civil liability..............cccccoeveiennie 65
Section 2. Condition of an unlawful act in the case of exercising civil action in criminal
01 L0 1oL 1= o [T g0 TP PSUPRRN 66

2.1. Existence of an unlawful act which is the object of a criminal action ..............cc.coceveieinnnn. 66
2.2. Admissibility of civil action in criminal proceedings .........cccccvviieiieiiiiieie s 67
2.2.1. Preliminary ODSEIVALIONS. ........couiiiiiirieite et 67
2.2.2. Criminal offences which prejudice the sexual liberty and integrity..........ccccoevevivivenenne. 67
2.2.3. Criminal offences causing a material result with complex effects which damage the
life OF COrPOral INTEGIILY ....viiiiiicie ittt s re e be e et e s be e e sbeereesrens 67
2.2.4 Criminal offences not causing a material reSult. .............ccooreiiieiiicin e 69

Chapter 2. Unlawful act which is the object of criminal action caused a prejudice............ccccccevvveennee. 75
Section 1. Preliminary ODSEIVATIONS ...........cuiiiiiiieieieiee e 75
Section 2. ConCept Of PrEJUTICE ........oivi it sreereere 75

220 I I 1= 11011 ST 75
2.2. Necessity of exiStence Of PreJUdICR ........cviiiirieieieees s 76
2.3. Criminal procedural regUIAtION ...........ccoviiiiie i 76
2.4, TEIMINOIOGY -...eeveeiieietisi ettt bbbttt bbbt nb e e e 77
Section 3. Classic division of prejudice: material and moral ............ccccooveveiiiiiciiciecc e 78
3.1, Preliminary ODSEIVALIONS. ........coviiiiiiiierieste sttt 78
3.2. Material or ObJeCtiVe PreJUTICE. .........oii ittt 79
K B0 I 1= 1 1o OSSR 79
3.2.2. Categories of material PrejUudiCe.........ocve e iieiere it 79
3.2.3. Compensating and quantifying material prejudiCe..........ocoveveieiiiiinsceeeeee 81
3.2.4. Avoiding or limiting prejudice, between right and obligation ............cccccoeeviviieivineenne. 87
3.2.5. Moment in relation to which the prejudice has been established and necessity of
81001V 0T ST 89
3.2.6. Importance of evaluating material prejudiCe..........ocoovie e 91
3.3. Moral or SUDJECLIVE PrEJUTICE. .......eeiiiieicce et 94
K0 00 I 1= 110 1 1o OSSR 94
3.3.2. Development of concept with regard to compensating moral prejudice..........c.ccccveneee. 94



3.3.3. Alternative means for remedying moral prejudice.........c.ccvvveveiiecieene i 97

3.3.4. Nature of compensation of moral prejudice. Justness of pecuniary compensation........... 98
3.3.5. Moral damages in the case of legal entities..........cccccvviveieiii i 100
3.3.6. Evaluating moral prejudice and importance of its evaluation .............ccccccvvvveveieeiennns 103
3.3.7. Domestic jurisprudence in the field of pecuniary compensation of moral prejudice......104
3.3.7.1. Casuistry in criminal field ... 104
3.3.7.2. Jurisprudence in civil cases arising out of criminal acts ............cc.ccoovvieiiiiininns 118

3.3.8. Groundlessness of critics with regard to the rise in the amount of pecuniary
compensation of MOral PreJUdICE .........oviiiiiiieeec s 121
3.3.9. Categories of Moral PrejUCICES........ooviviiiii e 125
3.4. Ancillaries of material and moral PrejudiCe .........oveviiiiiiie i 143
3.4.1. Preliminary 0DSErVALIONS.........ccccciiiiiiiiic s 143
3.4.2. Legal interest and the moment it Starts t0 ACCIUE ........c.ocvvviveeereviveieneee e se e 144
3.4.3. Discrepancies with regard to legal INtErest..........cccovviiveieiie i 152
B4, PENAITIES ...ttt 156
3.4.5. DEDIT UPUALING ...ttt 163
3.4.6. Concurrency of ancillaries of principal debit............ccccooiiiiiiiiiii e, 163
3.5. Interaction between moral and material prejudice. Modern classifications of prejudice....... 166
3.5.1. Interaction between moral and material prejudiCe ..o 166
3.5.2. Modern classifications Of PrejUudiCe .........coeiveieiiiiiieiese s 167
3.5.2.1. Preliminary 0bSErVatioNS..........cccveiiiieicii ittt 167
3.5.2.2. COrporal PrejUICE ........oveiiiiiirieite et 167
3.5.2.3. Prejudice by baCk BOUNCE.........ccooiiiecc e 169
3.5.2.4. Prejudice as a result of & ChanCe 10SS..........c.ocuviiiiiiiniecec e 170
3.5.2.5. Evolutionary moral PrejUudiCe ..o 176
3.5.2.6. Other classifications of PrejudiCe ..........oovvieiiiie e 176
Section 4. CharaCteritiCs Of PrejJUTICE. .........uiiiiiiieeeee b 177
4.1, Preliminary 0DSErVALIONS..........cc.i ittt sttt eeseeenee e 177
4.2. The caused prejudice is INdUDITADIE ..o 178
4.3. The caused PrejudiCe IS QIFBCT ........coeei et 183
4.4. The cause prejudice IS PErSONAL..........cciiiiiiieieieiii e 184
4.5. Prejudice is caused as a result of violating or invading legitimate rights or interests............ 188
Section 5. Task Of Proving PreJUdICE. .........ciiiiiriiieieiee e 190
Chapter 3. Prejudice has not been remedied ...........ccvoveiiiii i 191
Chapter 4. Cause-effect relationship between criminal offence and prejudice .........cccccovvvvieiviienee. 196
Section 1. General ODSEIVATIONS ..........ccviiriiiiiiieit s 196



Section 2. Cause-effect relationship between act and prejudice in the offender’s case .................... 201

Section 3. Cause-effect relationship for the other people participating in the commission of a

criminal offence and the situation of those concealing or favouring it.........c..cccoovvviiiie v, 204
CRAPLEN 5. GUIIT ... ettt b b b sn e ne b 205
Section 1. Guilt, condition for delictual Civil Hability?...........ccccooveiiiiiiiei e 205
Section 2. Guilt in the case of conviction, acquital or cessation of criminal proceedings ................ 209
Section 3. Mutual guilt, plurality of causes and ProvoCatioN ............ccceeveveieiriinieneseneseeeeee 210

Chapter 6. Condition that through the settlement of the civil action in criminal proceedings the
reasonable duration of trial not be exceeded as well as the one with regard to bringing a civil

(o110 )  HO ST TSSO TR U TP PPPPPPPPR 214
TITLE V BRINGING A CIVIL ACTION IN CRIMINAL PROCEEDINGS AND EX OFFICIO
EXERCISE OF CIVIL ACTION .. .ottt ettt sttt bbb be et e sbeesneesnee e 216

Chapter 1. Categories of actions that can be exercised in criminal proceedings.........c.cccoevevvivenenne. 216

Chapter 2. Bringing a civil action: condition for exercising civil action in criminal proceedings ...... 217

Chapter 3. Bringing a civil action: grounds, right of option and definition............c.ccccevvveiiiieenn. 218

Section 1. Grounds and right of OPLION ........cooiiii i 218
SECHION 2. DEFINITION ...ttt ettt bbb n e e e 223
Section 3. Advantages of bringing a civil action in criminal proceedings...........cccocevvevieeveiiieenenn, 224
3.1, Preliminary ODSEIVALIONS. ........couiiiiiiitiriiete ettt ene s 224
3.2. Rapidity of obtaining COMPENSALION...........cccceiiiieic e 224
3.3. Administering evidence through dynamic means specific to criminal proceedings .............. 226
3.4. ECONOMIC QUVANTAGE ....eeveiveeeieiie et ettt ettt e st st ste e teste e st esbe et e sbeassesbesbeesnesteansesbesneenrens 227
3.5. Advantages fOr JUSTICE ACTIVITY ......c.eviiiriiiiiieieieeeee s 228
3.6. Advantage of victim’s satisfaction and of optimal settlement of criminal action.................. 229

3.7. Advantages and disadvantages of bringing a civil action in criminal proceedings in

FTBINCE ...t 230
Section 4. The moment of bringing a civil action in criminal proceedings...........ccocevererereiennnnan. 230
4.1, Preliminary MALEETS ......cc.oiviieieieiitiste ettt sttt ettt bbb 230
4.2. The initial (a quo) moment of bringing a civil action in criminal proceedings...........c.......... 231
4.2.1. The initial moment of bringing a civil action in the former regulation..............ccccco..... 231
4.2.2. The initial moment of bringing a civil action in the regulation currently in force........... 233
4.2.3. The initial moment of bringing a civil action in France............cccocooviiininineicie 234
4.3. The final (ad quem) moment of bringing a civil action in criminal proceedings................... 235
4.3.1.The final moment of bringing a civil action in the former Criminal Procedure Code .....235
4.3.2. Provisions of the current Criminal Procedure Code............ccceovviiiiiiiinineneiecce 236
4.3.3. Reasoning of final moment and guarantees for bringing a civil action in due time........ 239
4.3.4. Exception to the final moment of bringing a civil action..............ccccooveieiiiicvcieeen, 241



Section 5. Ways of bringing a civil action in criminal proceedings.........ccccocvvvvevviivevesiciese s 241

5.1. Preliminary ODSEIVALIONS. ........ccviviiiiiiriisie ettt neene s 241
5.2. Form of bringing a civil action and the judicial body entitled to receive it .........c..ccccceevennine 242
5.3. Ways of bringing a civil action in French criminal proceedings.........cccccvvvvvveveniviiesiecinennens 243
Section 6. Exceeding the final moment for bringing a Civil aCtion ..o 246
6.1. Former regulation iN FOFCE........cci i 246
6.2. Provisions of the new Criminal Procedure COde ...........cooviiriieriiiiicesese e 248
Section 7. Stating the nature and amount of COMPENSALIONS ..........ccccveviieviiiiiiie s 250
7.1. Discussions in the light of the former Criminal Procedure Code..........c..ccoovrireneniiieininnnne 250
7.1.1. Divergent solutions of the legal doctrine and juriSprudence ..........cccocceveveivevcieeiiennns 250
7.1.2. Necessity of stating the nature and amount of compensations within the in limine
litis time frame provided for bringing a Civil aCtion.............cccccocii i 250
7.2. Provisions of the new Criminal Procedure COode ...........cooviiiiieiiieiiicesese e 257
Section 8. AMENAING ClAIMS.........cciiiici e sre et resne e 259
8.1. Amending claims in the light of the former Criminal Procedure Code.........c...cccccevvrivriennne 259
8.1.1. Divergent solutions of the legal doctrine and juriSprudence.............c.ccooevvrererieireieenne, 259
8.1.2. Rule and exceptions with regard to amending Claims ...........cccccvvveviniiiciie s, 261
8.1.2.1. DeCreasing ClAIMS. ........ccueiiiiiiiiie e 261
8.1.2.2. INCreasing ClaMS .........cooiiiiiie ettt sttt be e s 262
8.1.2.3. Extension of criminal action and proCeedings............ccerververririenineneneneseeeeeiens 267
8.2. Amending claims in the light of the current Criminal Procedure Code...........ccccovevevviienens 269
8.2.1. Decreasing CiVil CIAIMS ..o s 269
8.2.2. InCreasing CiVil ClAIMS........c.coiiiiii it re e nre 270
Chapter 4. Waiving the bringing of a civil action in criminal proceedings............ccocooverenereieininninns 274
Section 1. Waiving in the light of the former Criminal Procedure Code.........c.ccceevevvviveiienesnennn 274
IO I o = T 0TV 0 L1 =T SRS 274
1.2. The moment until when waiving iS POSSIDIE ..........cceiiiiiiii e 274
1.3. Conditions OF & Valid WAIVING .......oiiiieiiieeiiseiee e 274
1.4. Solutions of the legal doctrine and JUriSPrudenCe ...........ccvvriiererieiieeee e 275
1.5. Partial Claim WaIVING.......cocoiiiiie ettt st s e e e e 279
Section 2. Waiving in the light of the new Criminal Procedure Code ..........cccccevveveievvecieneieenn, 279
2.1. Complete CiVil ClaIM WaIVING. ......ooiiiieiiiie ettt enee e 279
2.2. Partial CiVil Claim WaIVING.......cccoiiiiiiiiiiiie e 279
2.3. The moment until when the claim, form and consequence waiving is possible .................... 280

2.4. Waiving claims by the representatives of the people lacking exercise capacity or having
2 liMIted EXErCISE CAPACITY ....veiveeee e eie ettt ettt ettt sttt e steere et sreeeesteaneeseeeneeneeas 281



Chapter 5. Other aspects related to bringing a Civil aCtion............cccccveviiieiiiccce s, 282

Section 1. Stating reasons aNd EVIABNCE..........cciriireieieieieese e 282
Section 2. Mending CIEIICAl BITOIS ........cviiiciice sttt 284
Section 3. Replacing the request to remedy the material prejudice in kind with the one
regarding the award of a financial COMPENSALION..........c.cccvvi e 285
Chapter 6. Ex officio exercise of CIVIl 8CHHON ............cooiiiiiiiiii e 286
ST (o0 I R -SSR 286
Section 2. People lacking exercise capacity or having a limited exercise capacity ..........c.c.ccceveuee. 286
2.1. References to the regulation from the former Criminal Procedure Code.............cccoeoeiviinnnne 286
2.1.1. EMancipation Of MINOIS .........cooivoiiiiicie st ra e 286
2.1.2. Active role of judicial bodies in establishing the extent of prejudice and in proving
PSSP PRSPPSO 288
2.1.3. Possibility of coexistence of ex officio exercise of civil action with bringing a civil
action upon request through the legal repreSENtatiVeS..........ccvevveiieiieiie i 288
2.1.4. Impact of Art. 15 Par. 2 of the former Criminal Procedure Code upon the ex officio
EXErCISE OF CIVII ACTION......cuiiiiiiiiee e 290
2.2. Situation of people protected by the law within the current regulation.............cc.cccoeveiiiinnne 293
2.2.1. Limitations with regard to the ex officio exercise of civil action...............cccccevveiivienns 293
2.2.2. Issues concerning the people protected by Art. 19 Par. 3 of the new Criminal
PrOCEAUIE COUE. ....voveieeeietieiesie ettt ettt e st e e s e be e b e e besbenbente e eneenennea 295
2.3. Cases from Art. 348 of the former Criminal Procedure Code, Art. 25 Par. 2 and 3 of the
new Criminal Procedure Code, reSPECHIVEIY. ......c.ccviiiiiiicccc e 298
Chapter 7. Conclusions with regard to bringing a Civil @CtiON...........ccccooeriiieiiiiiiii e 299

TITLE VI SETTLEMENT OF CIVIL ACTION IN CRIMINAL PROCEEDINGS:
COMPATIBILITY OF PROCEDURE WITH THE PRINCIPLE OF REASONABLE DURATION

OF CRIMINAL PROCEEDINGS ..ottt sttt sttt st sttt ettt snbeete e 301
(@8 aF=T o1 (=) I 14 oo [0t o) F SRS P TSR 301
Chapter 2. Principle of reasonable duration in the light of international regulations......................... 302

Section 1. Preliminary 0DSEIVAtIONS ...........cviiiiriiiiieieiee e 302
Section 2. Principle of reasonable duration within Convention for the Protection of Human

Rights and Fundamental Freedoms and jurisprudence of European Court of Human Rights ......... 302

2.1. Principle regulation, reasoning and eVOIULION ............ccooriiiiie i 302

2.2. Legal nature of European Convention ProViSiONS ..........cocuuerererieeniesisiesese e 304

2.3. Criteria for estimating reasonable dUratioN ............cccociveieeviee e s re e 305

2.4. Reasonable duration of proceedings and celerity, rapidity and efficiency principle.............. 308

Chapter 3. Remedies for exceeding reasonable duration of procedures ............ccoocevoveencenieeneieenenee. 311

Section 1. Preliminary 0DSErVALIONS ..........ccccviiiiiiicisc e 311

Section 2. Remedies in various EUropean StaesS .........cccovieeiereieeiese e 313



2.1, Preliminary 0DSErVALIONS ...........ccciiiiiiieiese ettt reerae e 313

2.2. Remedies in various EUrOPEan STALES .........ccoerreieiiiiisesiese e 313
2.3. Conclusions with regard to remedies offered in European States...........cccoevvvvevevieiveieciennens 318
Section 3. Remedies in ROMANIAN TAW...........coiiiiiiiiiiis e 319

Section 4. Some domestic regulations of reasonable duration and prospect implications upon

CHIMINGAL PrOCEAUIE. ...ttt b ettt b b e 322
4.1. Romanian Constitution, Law no. 304/2004 on judicial organisation and Law no.
303/2004 on the Status Of MAGISIIALES ........ceiiiririireieeeiee e 322
4.2. Regulations within the new Civil Procedure Code..........cccoveveiieeiiiniiiicie e 323
4.2.1. Preliminary ODSEIVALIONS..........coiiiiiiiiee ettt sttt s be e re e te e e 323
4.2.1.1. Comparison between the former and current civil procedural regulation................. 323
4.2.1.2. Inequity resulted from the application in time of civil procedure law ..................... 324
4.2.2. Provisions of Art. 6 Par. 1 and 2 of the new Civil Procedure Code. .........cccccoerrerrrnnnnne. 324
4.2.3. Provisions of Art. 522-526 of the new Civil Procedure Code..........cccccovvrervrenierenennnnn. 325
4.2.3.1. Preliminary ODSEIVALIONS ..........cceieiieieieisise s 325
4.2.3.2. Aspects concerning the special procedure institutionalized by Art. 522 and the
following ones of the new Civil Procedure COde. ..........covveieiiiiiiniiineeseeeeeees 326
4.2.3.3. Drawbacks of the remedy offered by Art. 522-526 of the new Civil Procedure
0o [P 331
4.2.3.4. Compatibility of provisions from the new Civil Procedure Code with the ones
from the former and current criminal procedural regulation ..............ccccoovienineniicieen, 333
4.2.4. Including enforcement stage in reasonable duration of procedures............ccocevvvveennnn. 335
4.3. Reasonable duration in criminal ProCeediNgS ........cccuviriiererereieeiee s 336
4.3.1. Necessity of regulating the purpose and basic rules of criminal proceedings................. 336
4.3.2. Preliminary observations with regard to the implementation of the reasonable
duration principle in criminal ProCEAUIE .........ccciii i 337
4.3.3. Reasonable duration and celerity, rapidity and efficiency principle .........c.ccocooeieinnnnn. 340
4.3.4. Dies a quo and dies ad quem moments of calculating the reasonable time frame in
CHIMINGL PrOCEAUIE. ...ttt bbbt 341
4.3.5. Including in the dies ad quem moment the enforcement of criminal decisions .............. 342
4.3.6. Final and initial moment of calculating the reasonable time frame for civil action in
CrIMINAL PrOCEEAINGS ....eonee ettt ettt ettt st esee et e besre e s s e aesneeseesaeeneesreeneenneas 343
4.4. Remedy offered by Art. 488" — art. 488° of the new Criminal Procedure Code. ................... 344
4.4.1. General ODSEIVALIONS .........ciieiie ettt et neesae e neeneas 344
4.4.2. Remedy INSUFFICIENCY ......oviiiiiiiise it 344
Section 5. Reasonable duration principle and civil action splitting ..........cccocooi e 350
5.1. Civil action splitting within the former and current criminal procedural regulation.............. 350
5.1.1.Splitting within the former criminal procedural regulation...........c.ccccoovieviiiiiie i, 350



5.1.2. Splitting within the current criminal procedural regulation ............c.ccccoeevvieeieieciiennns 354

5.1.2.1. Extension within the current regulation of provisions of Art. 347 of the former

Criminal ProCeaUIe COUE ..ottt 354
5.1.2. 1.1 REQUIBLION ...t 354
5.1.2.1.2. Similarities and differences between the two regulations ..............cccccevevvennenn. 354
5.1.2.2. Continuing the tendency of the lawmaker to move away from the mixed
)21 (=] 1 USRS 357
5.1.2.2.1. Civil action splitting in a civil court in the initial light of the new Criminal
ProCEAUIE COUE. ......oviiiiiiiiici bbb 357
5.1.2.2.2. Disadvantages and advantages of civil action splitting...........cc.ccoccovveivinnnn. 358
5.1.2.2.3. Turning back to the criminal jurisdiction for the case of civil action
SPIIEEING bbb 360
5.1.2.2.4. Presentation of evidence before civil courts within the draft of the new
Criminal Procedure COE. ........couiiiiiiiirisie it 360
5.1.3. Conclusion with regard to the matter of mixed SYSteM .........cccccevvveviiiiiicie s 362
Section 6. Judgement in simplified procedure and its impact upon civil action .............c.cccceevevnnne. 363
6.1. Provisions of Art. 320" of the former Criminal Procedure COde. ..........cc.covueverreererrrerenrennen. 363
6.2. Provisions of Art. 374 of the new Criminal Procedure COode. ..........cccvvrirvneieneieieieeeins 365
6.3. Civil action when judging the case in simplified procedure ...........ccccvovvirvniienencieieeene 365
6.3.1. Preliminary 0DSErVALIONS...........ccciviiiiiie it 365
6.3.2. Similarities and differences between the former and current regulation..............c..c....... 366
Section 7. Bringing a civil action and reasonable duration within the current regulation................. 371
7.1, Preliminary ODSEIVALION ........c.coviiiiiiiiiiite et bbb ene s 371
7.2. Compatibility of Art. 20 Par. 1, Par. 2 thesis Il and Par. 4 of the new Criminal
Procedure Code with reasonable duration prinCiple...........cccooiriiiiinireieec e 371
7.3. Provisions of Art. 20 Par. 2 thesis | and 3 of the new Criminal Procedure Code and
reasonable duration PrinCIPIE ..o 373
7.4. Provisions of Art. 20 Par. 7 of the new Criminal Procedure Code...........cc.ccoovrineicicieninnnnns 373
7.5. Transactioning, mediating and acknowledging Civil Claims ..........cccocooiiiiiiiiineicicee 375
7.5.1. Preliminary 0DSErVatioNS...........ccoiiiiiee e 375
7.5.2. Time frame for making use of these possibilities in criminal proceedings.................... 375
7.5.3. Observations with regard to the of acknowledgement of civil claims ..............c..cc.cc..... 377
7.5.3.1. Acknowledging claims in the light of reasonable duration..............cccocvevvevvvvenenne. 377
7.5.3.2. Validity of claims acCknowledgement ...........coouvirireieneneeeee e 378
Section 8. Exercising civil action by or against the parties’ successors in the light of the
rEASONADIE AUIALION ... 380
8.1. Defendant’s deathi...........cceeiuiiiiie e 380

10



8.2. Death, reorganisation of dissolution of the civil party or as the case may be of the

CIVITY THADIE PAMTY ... e 382
8.2.1. Preliminary 0DSErVatiONS...........ccoiiiiiiiii i 382
8.2.2. The 2-month time frame provided by the provisions of Art. 24 Par. 1 and 2 of the
NEW Criminal ProCedure COOE . ..ottt 383

8.2.2.1. Nature of time frame, its purpose and consequences of failing to observe it .......... 383
8.2.2.2. The moment when the time frame StartS ..........ccocvveveriiiieieisises e 384

8.2.2.3. Civil action splitting in the cases provided by Art. 24 of the new Criminal

PrOCEAUIE COUE. ...ttt bbbttt b et bbb e ne e ne s 385
Section 9. Appointing a mutual representative of Civil Parties ..........cccooeveiiiiinee 386
9.1. Preliminary 0DSEIVALION ..........cccooiiiiiiicie ettt te e s resra et 386
9.2. Appointing a mutual representative, between right and obligation. Purpose............c.ccocueui. 387
9.3. Sanctioning failure to exercise the right. Authority for ex officio appointment of a
MUEUAT FEPIESENTALIVE ...ttt bbbkttt n e 388
Section 10. Provisions with regard to subpoena and presence before judicial bodies ...................... 389
Section 11. Suspension of judgement before Civil COUNS ........c.ooveiiiiiiiiiii 390
11,1, FOIMET FEQUIALION .....civiiiitiiiet ettt 390
11.2. Criminal procedural regulation currently in fOrce.........cccovriiiiiiniiic e 392
Section 12. Ex officio civil action and reasonable duration of judicial procedures .............c.ccco..... 393
12.1. Regulation formerly in fOrCE ..o e 393
12.2. Reconsideration within the current criminal procedural regulation of the situation of
people lacking exercise capacity or having a limited exercise capacity...........ccoccevevveevieieieennenn, 395
Section 13. Extension of criminal action and proceedings. Turning the case back to the
O] (01T =T o] 1) (] USSR 395
13.1. Extension of criminal action and proceedings within the former regulation ....................... 395
13.2. Extension of criminal action and proceedings within the current regulation....................... 397
13.3. Turning the case back t0 the ProSECULON .........ccviiieiiiiiriie e e 397
13.3.1. Turning the case back to the prosecutor within the former legislation and its effect....397
13.3.2. Turning the case back to the prosecutor within the current regulation ..............c......... 398
Section 14. Rethinking Art. 20 Par. 3 from the former Criminal Procedure Code in relation to
Art. 27 Par. 6 from the new Criminal Procedure COUE. .........cevvvriiieierieie e se e 399
14.1. Inconvenience of Art. 20 Par. 3 of the former Criminal Procedure Code in relation to
the reasonable AUFALION...........c.ciiiiie ettt reena et 399
14.2. Remedy offered by Art. 27 Par. 6 of the new Criminal Procedure Code..........ccccccecvrvennee. 400
Section 15. ClOSING FEMAIKS........oiviieieiiiisii sttt sb et 401
15.1. Reasonable duration of procedures between evolution and improvement ...........ccccccevenee. 401
15.2. The major drawback the approach with regard to civil action in criminal proceedings.......402
TITLE VII ELEMENTS OF CIVIL ACTION ...ttt 405



Chapter 1. Preliminary 0DSEIVALIONS ........c.cciiiiiiiiiic e 405

Chapter 2. Grounds fOr CIVIl BCTION ..........ccviiiiiiiie e 405
Chapter 3. Object of CIVIl ACHION .......c.iiiiici e e s 407
Section 1. General CONSIARIALIONS ..........cirviuiiiiiiieiiree e 407
Section 2. Transacting, mediating and acknowledging Civil Claims ............cccccooiininiiencic 408
Chapter 4. Principles of prejudice FemMEAY ........ccvoiiiieieieee ettt 409
Section 1. Complete remedy OF PreJUTICE .......ocveiviiieiiieicisese e 409
1.1. Regulating this principle domestically ...........ccccoiiiiiiiiic e 409
1.2.1. Civil material PriviSIONS .........cceiiiiiiiiiiie e 409
1.1.2. Criminal procedural ProVISIONS.........ccciiieeiieiecee e ste e st sre e sre e 409
1.2. Regulating this principle internationally ............ccoooeiiiiiiii e 410
1.3. Concept of complete remedy of PrejudiCe ......cooveieivecie e 411
Section 2. Remedy in kind of prejudice. Pecuniary COmMpensation ...........cccccvevveveieereseciesese e 416
2.1. ConCePt and rEQUIATION. ..ot ene s 416
2.1.1. Remedy in kind of prejudice in the Civil field.............ccooiiiiiiiiii e, 416
2.1.2. Remedy in kind of prejudice in the criminal field...........c.ccocooiiiiiiiie, 420
2.1.2.1. PremiSe SIUALION ........ouviviiieeiiiteisieistee et 420
2.1.2.2. Conflict between laws simultaneously in fOrce...........covvvieinniniiiseeee 420
2.1.2.3. Principle of remedy in kind and the regulation currently in force...........ccccccevennne. 422
2.2. Ways of remedy in Kind Of PrejudiCe ..........ooveieiiiiiiiiisise e 426
2.2.1. Provisions within the former Criminal Procedure Code ...........c.ccovevireiineineniiinens 426
2.2.2. Regulation from the new Criminal Procedure COde .........cccccueviivieviiiiiiic i 429
2.3. Exception to the rule of remedy in kind of prejudice: pecuniary compensation.................... 434
2.4. Criteria for evaluating pecuniary COMPENSALION .........ccceiiiieieieeie e 436
2.4.1. Financial compensation of material PrejudiCe..........oovviieriieieeicesese e 436
2.4.2. Criteria for pecuniary compensation of moral prejudice...........ccoceveiiiiieiiiniic e 437
2.4.2.1. Preliminary 0DSErvatioNS..........ccocuiiiiiiiiieics e 437
2.4.2.2. Listing SOme illUSErative Crteria........ccovieeie e 439
2.4.2.2.1. Subjective and ODJECtIVE CIITEIIA ........coveeeiiiiiriesie e 439
2.4.2.2.2. EQUITY CIITEIION ...coviiitiitie ettt ettt sttt e e e nee e 442
2.4.2.2.2.1. Appealing to eqUIty CrHTEION........covie et 442

2.4.2.2.2.2. Relativity of estimation with regard to the excessiveness of pecuniary
compensation of Moral PrejUdiCe .........oovieriiiiiice e 444
2.4.3. Order for establishing the compensation of moral prejudice. Mutual guilt..................... 446

Section 3. Opting between the forms of civil liability: delictual and contractual in order to
obtain the remedy OF PrEJUMICE .......cov ittt e e 447

12



Section 4. Institutionalizing certain systems meant to ensure the remedy of prejudice.................... 454

4.1. System of financial compensation by the state of the victims of a criminal offence ............. 454
4.1.1. Preliminary ODSEIVAtIONS..........ciiveiiiiiee ettt sttt e re e e 454
Yot o o PSSP 454
4.1.3. Requirements for granting financial COMPENSation............ccceoveivriiiiinineseseseeee 455

4.1.3.1. POSItIVE FEQUITEIMENTS ......oviciieieiireie sttt ste et st e st e ta e e e sreeneesresneenne e 455
4.1.3.2. NegatiVe FEQUITEIMENTS. .......eiviiirereeeeieeee sttt ene s 457
4.1.4. Procedure for granting financial compensation............c.cccevivieiviiieie e 458

4.2. Remedying the prejudice by Street Victim Protection Fund............ccccooviniiinencieiceen, 459
4.2.1. Creation and QUEIES........ccueiiiiiiieisiiisie et 459
4.2.2. Procedure for granting COMPENSALION............coveiriririeriiniesrere et 461
4.2.3. Limitations with regard to the granting of compensation by the Fund .................c......... 462

Chapter 5. FUNCLIONAL CAPACITY.........ccviieiiiii ettt re st sbe b e e besaeebeste e e nras 462
Chapter 6. SUDJECTS OF CIVII BCTION ......c.veiiiiiiiiie e 463
Section 1. Preliminary 0DSEIVALION ..........cccccviiiiiiiccesc e 463
Section 2. Active SUBJECES OF CIVIl 8CHION ........cciiiiiieiiicic e 463

2.1 INEFOTUCTION ...ttt bbbttt 464

2.2. People who may hold the capacity of a civil party in Romanian criminal proceedings in

the light of doctring and JUriSPrUdENCE..........coviiiiiiiece e 468
2.2.1. Conditions regarding capacity and interest of aCting ...........ccccoovvvininieneneneseeee 468
2.2.2. Direct or immediate VICTIMS .........cooiiiiiiiiiieicse e 471
2.2.3. Indirect victims or victims “Dy back BOUNCE” ..........ccovveiiiiiiiiiiiie e 476
2.2.4. Legally created bodies representing and protecting the interest of their members ......... 485
2.2.5. CIVIl PAITY SUCCESOIS ...ttt sttt 490
2.2.6. Exercise of civil action by third parties and “third-party payers” .........cccccovvrvvervrvsnenne. 492
2.2.7. Rights and obligations Of CIVIl Party ..........cccoeoiiiiiiee e 496

Chapter 7. Passive SubJects of CIVIl ACHION...........cocuiiiiiiic e 497
Section 1. Originary PassiVe SUDJECES........cveiiiiiieireeie ettt see e 497

1.1, Preliminary ODSEIVATIONS ........ccoiiiiiiiiiiie e 497

1.2, DEIENUANT ... 498
1.2.1. General ODSEIVALIONS ........ccuiiieieiieiiiisie ettt sttt nie 498
1.2.2. Defendant’s rights and ObliatiONS ..........cviveririiieiiseee e 501

1.3, CiVIlly THADIE PAITY.....c.eeieiiieiieee e 503
1.3.1.Concept, procedural capacity and ways through which a civilly liable person enters
CrIMINAL PrOCEEAINGS .. vvevveivieiecie ettt ettt s et et e st e e s s e tesaeesaesreeneesreaneenreas 503

1.3.1.1. Concept of civilly liable Person...........coi i 503

13



1.3.1.2. Procedural CApACILY ........cccvviieieiiieic ettt ettt ne s 505

1.3.1.3. Ways through which a civilly liable person enters criminal proceedings................ 508
1.3.1.3.1. Introducing a civilly liable person in the Case..........cccccvvvevivivciciie i, 508
1.3.1.3.2. Persons who can introduce a civilly liable person in the case..........ccccceeveeenee. 509

1.3.1.3.3. The moment from and until a civilly liable person can be introduced in
CrIMINGL PrOCEEAINGS ...t 510
1.3.1.3.4. Intervention of civilly liable person in criminal proceedings.............cccccovvvennne 511
1.3.2. Civilly liable person’s rights and obligations............cc.ceeveeriieiiiiiienie e 512
Section 2. Passive Subjects DY deViation ... 514
2.1. Succesors under the former reguIation............ccccveiiiieiiiie s 514
2.2. Successors under the regulation currently in fOrCe.........coovviiiieieieiis e 516
TITLE VIII SETTLEMENT OF CIVIL ACTION IN CRIMINAL PROCEEDINGS..........cccoeiieniienn. 518
Chapter 1. Settlement of civil action within the former criminal procedural regulation..................... 518
Section 1. Settlement of civil action by a criminal CoUrt ... 518
Section 2. Failure to settle civil action during criminal proSecution .............coovevvvreneneneneieesenns 520
Section 3. Decisions of criminal courts in the Civil field ... 521
3.1. Decisions of Civil aCtion @admMiSSION ...........covieiiriiiiiie s 521
3.2. Decisions of Civil aCtion diSMISSAl ...........ccorieriiriiiiiiieere e 523
3.3. Failure to settle CIVII ACTION .......coiviiiiiice s 525
Chapter 2. Settlement of civil action within the current Criminal Procedure Code.........c..cccccvvvennnnee. 526
Section 1. Preliminary 0DSEIVALIONS ..........ccccviiiiieiiie ettt 526
Section 2. Decisions of criminal courts in the Civil field ... 527
2.1. Decisions of Civil aCtion @dmMiSSION ...........covieiiiiiiiie s 527
2.2. Decisions of Civil aCtion diSMISSAl ...........cceriiririiiiiiiii e 529
2.3. Failure t0 Settle CIVIl 8CTION ........oviiiiiiie e 530
Section 3. Settlement of civil action by the ProSECULOr...........ccoiieiiiiiiereee e 534
TITLE DX CONCLUSIONS ...ttt sttt te e sbe e sbe e sreesnbe e beenbeeneeeneeas 539

14



CIVIL ACTION IN CRIMINAL PROCEEDINGS

- Summary —

I. Actuality and importance of doctoral thesis

The actuality and importance of the scientific undertaking becomes obvious during
a period in which as a result of adopting the new Codes (either within the field of criminal
or civil sciences) justice in Romania is facing very important legislative modifications
which have a major impact upon the literature in the field and judicial practice.

The entry into force of the new Codes (Criminal, Criminal Procedure, Civil, Civil
Procedure) represents a stage during which the professionals in the field of law, as well as
the society in general, go through an absolutely necessary process of knowledge and
adaption to the exigencies and standards imposed by the new legislation.

In the light of the topic of this thesis: ,,Civil action in criminal cases”, the two
distinct fields meet more than enywhere else in order to illustrate the changes occurred
within our law system. The main idea consists of the fact that one finds oneself in the
presence of a vast institution with mandatorily interdisciplinary valences which is placed at
the center of the changes occurred within the legislative field.

One is witnessing a dynamics placed among the following actions: taking over
some old, traditional aspects; enacting certain former doctrinary or jurisprudential opinions
more or less controversial; adopting certain new judicial regulations in order to keep up
with both the European and international regulations to which Romania is part of and also
with the legislative, doctrinary or jurisprudential theories existent within the foreing law
systems which are considered to be compatible with the one in our country.

Through this undertaking | have aimed to perform a comparative examination
between the former and current legislation, doctrine and jurisprudence in order to discover
the actual new elements from the current legislation, to investigate to what extent is the
new legislation fair or not, sufficient or perfectible, as well as to identify to what extent can
certain previous solutions of jurisprudence be further capitalized on.

At the same time, this scientific undertaking has aimed to confer to the civil action
the importance it deserves in criminal proceedings, as a stand-alone action yet linked to the
criminal one in order to avoid that this topic be treated especially in jurisprudence as
merely an ,,annex” when one tends to capitalize on the claims in criminal proceedings.

For the purpose of presenting an as complex as possible picture of the

multidisciplinary valences of the civil action in criminal proceedings and for the purpose of
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its fair settlement, | have reckoned that the main impacts of the civil legislation were also
completely necessary to be presented. | have thus attempted to find solutions for the
purpose of getting closer and homogenizing the criminal and civil jurisdiction with regard
to the remedy of the damages caused by unlawful actions falling under the category of both
unlawful criminal and extra criminal actions, the latter having a civil nature.

Throughout this scientific undertaking, the elements | have deemed as interesting or
new have been analyzed at the very moment when they were described, with regard to the
solutions from the past and present as well as to the potential de lege ferenda solutions.

The most important of the latter have also been systematized in the final title of this thesis.

I1. Content of doctoral thesis

This doctoral thesis has been divided into 9 (nine) titles, which all in their turn
comprise: chapters, sections, subsections and within the latter where | have deemed it as
necessary in order to explain the issue, one might find points or subpoints. These titles are
preceded by an introduction.

The aim of introduction was to represent a discussion about the reasons which
have led me to write this thesis, as well as an anticipation of the importance of analyzing
the topic subjected to the analysis by starting from the former regulations (especially those
related to criminal proceedings but also to civil material or civil procedural) and the way
they were enforced in order to identify the maintained or improved aspects, to illustrate the
really new elements from the current regulation, respectively. Such an approach is also
relevant for the purpose of illustrating to what extent are certain judicial practice solutions
still valid.

Title 1, named “Actions in criminal proceedings” deals with the legally
consacrated means through which a conflict by law which has occurred as a result of not
observing the legal norms - of criminal and civil law - may be brought before the
competent criminal judicial bodies for the purpose of holding the guilty person criminally
liable and remedying the damage caused by the commission of the unlawful act.

In the first two chapters | have proceeded to define the following concepts: civil
legal actions, actions in criminal proceedings, criminal and civil actions, as well as to
present the peculiarities of these categories of alone-standing actions which may be
exercised together, within the unique framework of criminal proceedings. In this context |
have outlined the differences between the civil and criminal actions with regard to their

aim, object and nature.
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In chapter 3 | have outlined the relationship between the criminal and civil actions
in the light of the regulating systems (of confusion, of mandatory separation and the mixed
ones). | have illustrated the already traditional option of the Romanian lawmakers for the
mixed system providing the separate exercise of actions, yet within the same procedural
framework, a system which has not been and is not a rigid or a mandatory one. | have
emphasized the new element consisting of the current tendency of domestic lawmakers to
get closer to the adversarial systems even though it is still maintained the option for the
mixed system.

In this first title | have emphasized the fact that the source of prejudice is not
represented by the ,,criminal offence” but by the civil ,,unlawful action” which at the same
time represents a criminal act but which according to the law may represent a criminal
offence.

Title 11, named “Option right and electa una via non datur recursus ad alteram
principle” is also divided into three chapters.

The first chapter starts from the theory according to which in order for one to talk
about the option right over jurisdiction for the purpose of recovering the prejudice, one
needs to take into account the situation when the same unlawful act represents both a civil
and a criminal act.

Only when the prejudiced person has simultaneously initiated both the criminal and
civil proceedings is the right of option over jurisdiction accompanied by the corollary
meant to offer stability, consisting of electa una via non datur recursus ad alteram
principle.

As a consequence of this principle, once the path has been chosen, the option
becomes basically definite, irrevocable, under the sanction of losing the right to legally
obtain the cover of the prejudice.

In chapters 2 and 3 | have proceeded to present the situations in which according
to both the former and the current regulation the right of option was limited, as well as the
situations in which despite the fact that a certain option has been exercised in favour of one
of the jurisdictions, it could be renounced or devoid of effectiveness most often due to
reasons beyond the will of the prejudiced person. In the light of the new criminal
procedural provisions | reckoned that the provison of Art. 24 represents not only a means
to sanction passiveness but also may sometimes represent a form by means of which the
successors of the civil party, regardless of the reasons, may renounce the initially opted for

path leading thus to the creation of a real exception to the electa una via rule.
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With regard to the main conclusions outlined in this title concerning the new
criminal procedural regulation:

- | have opined that the main new element meant to offer celerity, to make the
option of jurisdiction for the purpose of remedying the prejudice more effective, as well as
to contribute to the registration of the legal procedures within a reasonable timeframe is
represented by the provisions of Art. 27 Par. 7 of the New Criminal Procedure Code which
enable the resumption of the judgement of the civil action by the civil courts after the
elapse of a year following the initiation of the criminal action and until the settlement of
the criminal action in a court of first instance.

- I have also reckoned that in order to meet the victims’ interests the provisions of
the new Criminal Procedure Code should be supplemented with a similar case mirroring
the one from Art. 27 Par. 7 of the new Criminal Procedure Code in the sense of allowing
the renouncement of the criminal jurisdiction in the framework of which it was initially
opted for the drawing up of the claims when the settlement of the civil action is being
delayed by the very criminal action. This way the consequences of the electa una via
principle might be mitigated, which would also have the purpose of leading to the
acceleration of judicial procedures.

As its very own title suggests, Title 111 thus covers throughout the 4 chapters the
relationship between the criminal and civil action in the light of the moment of
exercising the two actions and of the case law.

I have emphasized the fact that the actual issue of the relationship between actions,
regardless of the fact that one talks about the current or former criminal procedural
regulation, is raised only in the case when the two actions are being exercised
simultaneously either in a criminal court or before different jurisdictions (criminal, civil,
respectively).

When the criminal action is settled separately and before the civil one or vice versa,
the issue of the relationship between actions is not raised since one of them has already
been settled yet the issue of case law steps in, which within the current regulation, receives
an own existence. Thus, as a new element, under the influence anticipated by the new Civil
Code, when the criminal action is settled prior to the civil one, unlike the former criminal
procedural regulation, the absolute conviction decision is no longer a case law except for
regarding the existence of the act and the person having committed it and not its guilt. Also
as a new element, in the case of acquital of cessation of criminal proceedings, the criminal

decision is not a case law with regard to the existence of the prejudice or guilt. And when
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the civil action is settled prior to the criminal one, the absolute decision of the civil court is
not a case law before the judicial criminal bodies with regard to the existence of the
criminal act, to the person having committed it and its guilt yet it may hold such a nature
regarding the prejudice.

I have also emphasized the situation according to which should the criminal and
civil actions be exercised simultaneously before the criminal jurisdiction, the criminal
court shall be obliged to rule the same decision in the civil action as well, except for the
hypothesis of the civil action splitting when the competence is also attributed to the
criminal court, which causes the lack of the incidence of the provisions of Art. 28 of the
new Criminal Procedure Code.

When the criminal and civil actions are exercised simultaneously, yet before
different jurisdictions, the Romanian lawmaker opted for maintaining the traditional
principle: criminal cases take precedence over civil cases, yet they are subjected to a
mitigation within the current criminal procedural regulation in relation to the provisions of
Art. 27 Par. 7 of the new Criminal Procedure Code.

In the light of this title one needs to mention two essential aspects representing the
very expression of the multidisciplinary character of the subject of this doctoral thesis:

- on one hand | have emphasized the necessity of modifying the provisions of Art.
412 and 413 of the new Civil Procedure Code with regard to the cases of suspending the
judgement of the civil action in order to effectively meet the demands and not to allow the
elusion of the provisions of Art. 27 of the new Criminal Procedure Code;

- on the other hand it is about the need to regulate either within the criminal
procedure code or within the civil procedure one a case of revision of civil decision when
in comprises provisions irreconcilable with the criminal one regardless of the date when
the pronunciation of such diametrically opposed decisions occurs.

Title 1V, named “Conditions for exercising civil action in criminal
proceedings”, has been approached as a continuation of the above mentioned aspects on
the assumption that the context in which the criminal jurisdiction was opted for to recover
the prejudice is exclusively targeted, that the criminal jurisdiction was invested with the
request for civil claims, respectively. Thus the need to analyze in the light of the former
legislation but especially in the light of the current one the very conditions that make it
possible for civil action to be exercised in criminal proceedings since only when such
conditions have been cumulatively met can civil action lead to remedy before this

jurisdiction.
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Throughout the 6 chapters of this title | have distinctively discussed, both
theoretically and practically, each condition for exercising civil action in criminal
proceedings. The topic has been approached from a deeply multidisciplinary perspective
without which, not only the essence or clarity would be affected, but also even
objectionable doctrinary or jurisprudential solutions might be reached.

The first condition for exercising civil action in criminal proceedings is that an
unlawful act is the object of criminal action. It is about the same unlawful act representing
an act provided by the criminal law and which under the law could be a criminal offence as
a material and legal entity.

In point of admissibility of civil action in criminal proceedings, | found interesting
the doctrinary and jurisprudential difference between the criminal offences which do not
cause a material effect and those which do. | have emphasized that despite the fact that
basically it is only the criminal offences causing a material effect which can lead to remedy
of prejudice in criminal proceedings, there are strong reasons not to exclude de plano the
admissibility of civil action in the case of criminal offences deemed as not causing a
material effect.

The second condition for exercising civil action in criminal proceedings is that the
unlawful act which is the object of criminal action has necessarily caused a prejudice. This
condition represents the “G clef” for every civil action, being it crucial that this topic be
fathomed in the case of exercising civil action in criminal proceedings. It is precisely why |
have approached this topic not only in the light of our domestic law but also in relation to
the one from other states.

| have proceeded to define the concept of prejudice, to present the mandatory and
indispensable nature of this condition, to review the classifications of prejudice, its
characteristics in order to be remediable, as well as the task of proving it.

With regard to the classifications of prejudice, I have discussed its classic and
modern ones, stating our option for the traditional, bipartite classification.

Concerning the material prejudice | have discussed among others the matter of
costs incurred by the victim in order to limit or avoid the prejudice, an issue placed at the
confluence of right and obligation.

Regarding the moral or subjective prejudice, | have also outlined the development
from a historical perspective of the concepts concerning the admissibility of its pecuniary

compensation, as well as the non-pecuniary remedy means.
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When analyzing prejudice in general, | have proceeded to review it both from a
theoretical and jurisprudential perspective, especially the criminal jurisprudence. | have
also tried to outline the differences between temporary and permanent prejudice based on
the moment of consolidation of the victim’s health condition for the situations when
through the criminal offence the health and corporal integrity have been damaged.

Also, taking into consideration the numerous doctrinary disputes or divergent
jurisprudential solutions, an important topic, from a theoretical and practical perspective,
was in the case of both material and moral prejudice, the approach of the issue concerning
the moment in relation to which the prejudice has been established and the need for
proving it. For the same reason, an ample approach has been dedicated to the matter
concerning the ancillaries of principal debit: interest, penalties and update.

With regard to the conditions of prejudice (certain, direct, personal, to result from
the violation or invasion of legitimate rights or interests), these have been each analyzed in
section 4 of chapter 2, especially in the light of the theoretical and practical impact of these
characteristics upon civil action in criminal proceedings.

Concerning the third condition for exercising civil action in criminal proceedings,
namely that the prejudice has not been remedied | found it necessary to develop this topic
in relation to third parties making a payment and the title by means of which they do it. |
have concluded that the circle of people exercising civil action before criminal jurisdiction
through certain civil actions in regress (such as the case of various insurers or Street
Victims Protection Fund) should not be enlarged.

The existence of a cause-effect relationship between criminal offence and prejudice
also represents an essential condition for exercising civil action in criminal proceedings.

I have emphasized that this condition must be taken into consideration closely
related to the condition concerning the direct nature of prejudice. Basically, | have
concluded that the remedy of prejudice in criminal proceedings can take place only when
there is a direct or indirect cause-effect relationship between the unlawful act and prejudice
(the indirect nature of cause-effect relationship not being equivalent to an indirect
prejudice).

I have also proceeded to review the theories concerning the cause-effect
relationship which have been adopted over the years in order to illustrate that in our
opinion the system of objective imputation is the most adequate to lead to a correct

establishment of criminal, even civil, liability.
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Also, in the light of the topic dedicated to the cause-effect relationship, | have
outlined the way in which civil liability occurs in the case of the commiter of the unlawful
act but also of the others participating in the commission of the act, including the situation
of concealers and of those favouring it.

The existence of guilt as a distinct condition for exercising civil action in criminal
proceedings, represents the fifth condition of delictual civil liability, even though it is
rarely or briefly the object of reviewing by doctrinary authors.

We wanted to emphasize that guilt is an independent characteristic, distinct from
unlawful act and the cause-effect relationship between act and prejudice, despite some
contrary opinions of French doctrine, which includes into the terminology of acts: unlawful
act and guilt.

What is important is the fact that in the civil field, unlike the criminal one, the
liability may also exist in the case of the lightest guilt. Also, what is essential is that the
commiter’s delictual civil liability, regardless of the jurisdiction that has been opted for in
order to remedy the damage, is reduced as an effect of the incidence of mutual guilt, of
plurality of causes and provocation.

Two other conditions for exercising civil action in criminal proceedings, which
have only been reffered to in chapter 6, are represented by the fact that it is necessary that
through the settlement of civil action the reasonable duration of proceedings not be
exceeded, as well as the fact that it is necessary that a new request for bringing a civil
action exist. Due to the fact that the analysis of these conditions has raised ample valences,
they have actually been developed in Titles 5 and 6 of this scientific undertaking.

Title V is named ,,Bringing a civil action in criminal proceedings and ex officio
exercise of civil action”. The seven chapters of this title focus on the rule according to
which bringing a civil action is necessary as a condition for exercising civil action in
criminal proceedings, as well as on the one concerning the ex officio exercise by the
prosecutor of civil action in the case of physical persons lacking exercise capacity or
having a limited exercise capacity.

Chapter 3 represents the core of this title.

Throughout this chapter | have first proceeded to present the reason and definition
of bringing a civil action. Afterwards, taking into consideration the fact that the advantages
of bringing a civil action in criminal proceedings have been intensely outlined in our

domestic and foreign specialized literature, without denying them | have attempted to
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prove that such advantages have become increasingly faint, there being strong reasons for
which the drawing up of claims should be made before civil jurisdiction.

With regard to the initial and final moment concerning bringing a civil action, |
have emphasized that the lawmaker has moved away from the former criminal procedural
regulation. Regarding the initial moment, an opportune moving away from the former
provisions has thus been accomplished, since bringing a civil action can be currently made
only as of initiating the criminal action, as of indictment moment, respectively. With
regard to the final moment of bringing a civil action, as a novelty in the new regulation, the
latter no longer includes the reading of writ of summons during the inquiry stage, yet
concerning this aspect | have opined that there should be a come-back.

A beneficial and new element of the current regulation, which gets the civil action
exercised in criminal proceedings and the actual civil action together, is represented by the
provisions of Art. 20 Par. 2 of the new Criminal Procedure Code which provides the
compulsoriness of ab initio stating of nature and amount of compensation, as well as of
proof and evidence requested, until ad quem moment for bringing a civil action.

Exceeding the final moment with regard to bringing a civil action, including failure
to observe the content concerning bringing a civil action, is expressly sanctioned within the
new regulation in Art. 20 Par. 4 of the new Criminal Procedure Code, which provides the
impossibility, as sanction, of capitalizing upon claims before criminal jurisdiction, one still
having open the option of appeal before civil jurisdiction. With regard to this piece of
legislation, | have opined that it needs supplementing for the purpose of ensuring the
celerity of act of justice, through conferring the court the right to ascertain and
immediately enforce these provisions through a hearing report.

I have concluded that in our opinion, the parties with contrary interests cannot
acquiesce the violation of Art. 20 Par. 1 and 2 of the new Criminal Procedure Code, being
a belated bringing of a civil action or, as the case may be, incompliant, therefore null,
invalid, without the possibility of producing effects in criminal proceedings. Moreover, a
criminal court does not have the material competence to judge a civil action which has
been vitiated in this way.

With regard to amending claims, | have emphasized the situation that the current
criminal procedural regulation has aimed to solve the previous doctrinary and
jurisprudential disputes. The possibility of increasing and decreasing claims until the
completion of judicial inquiry has thus been provided. | have criticized these provisions in

my thesis as generating new controversies. | have stated that the decrease of claims should
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be possible even during the appeal, using the model of provisions of waiving claims, while
increasing the latter should not be possible in criminal proceedings after the judicial
inquiry has started since Art. 27 Par. 6 of the new Criminal Procedure Code states that the
civil jurisdiction has the competence to settle the prejudice created and discovered after
bringing a civil action, whose ad quem moment is expressly stipulated in Art. 20 Par. 1 of
the new Criminal Procedure Code.

Throughout chapters 4 and 5 | have discussed certain aspects related to bringing a
civil action such as: waiving claims, mending clerical errors and the rule concerning the
remedy in kind of prejudice.

With regard to waiving claims, | found desirable the establishment as a new
element of certain express provisions in the new regulation, especially concerning the final
moment of making use of such a possibility: completion of the hearings in appeal.

Concerning the matter of final moment for the possibility of mending mere clerical
errors, | have opined that this possibility should not be circumscribed exclusively to the
moment of completion of judicial inquiry.

An issue which has raised debates refers to the way in which the victim can request
the remedy of prejudice. | found it absolutely necessary that the supremacy of the principle
of remedying in kind of prejudice be restated in the current Criminal Procedure Code and
that in order to meet this necessity, regardless of the jurisdiction, the civil legislation be
amended in the first place (Art. 1386 of the new Civil Procedure Code) but also Art. 19
and 20 Par. 5 Letter ¢ of the new Criminal Procedure Code.

Concerning the ex officio exercise of civil action which is the object of chapter 6, |
have emphasized that currently the court no longer has the duties to exercise and rule ex
officio upon the civil action in the case of the natural persons protected by the law due to
their lack of exercise capacity or its limited character.

Regarding the emancipation of minors, | have shown that it is necessary that the
lawmaker step in in order to regulate the situation of civil action in criminal proceedings
when the minor becomes again incapacitated as a result of annulling the marriage on the
grounds of its malintention when it was concluded.

At the same time, in relation to the provisions of Art. 19 Par. 3 of the new Criminal
Procedure Code, | have considered that through them one has apparently aimed to limit the
possibility of the prosecutor to exercise the civil action, strictly in the case when the legal
representatives of the protected people should stay passive. However, for the purpose of
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defending the protected people | have considered that the prosecutor should be able to
exercise the action at all times, to double the one of the legal representatives, respectively.

An important benefit of the regulation currently in force consists of the fact that the
sanction for failing to observe the time frame and content with regard to bringing a civil
action, provided by Art. 20 Par. 4 of the new Criminal Procedure Code is also incident in
the case of the civil action exercised by the prosecutor or the one exercised by the legal
representatives of the people protected by the law, which thus creates a just equalization of
treatment among all the victims.

In Title VI, “Settlement of civil action in criminal proceedings: compatibility of
procedure with the principle of reasonable duration of criminal proceedings”, | have
approached a current topic in relation to the fact that the observation of the reasonable
duration of procedures represents not only a mere desiteratum but a real obligation to
achieve a specific result wich needs to be provided in the legislation. In this regard, the
requirement that civil action in criminal proceedings be circumscribed to this principle
represents a condition for the very exercise of civil action along with the criminal one,
which has caused the enacting of numerous regulations meant to either independently or
corroborated with others to shape an own feature of such a civil action. Therefore, due to
its importance and amplitude, this topic is the object of the three chapters of Title IV of
this thesis.

Chapter 2 marks a review of this principle in the light of the European Convention,
dealing with aspects such as: concept, regulation, judicial nature, evaluation criteria,
compatibility of reasonable duration of procedures with the principle of celerity, rapidity
and efficiency.

Chapter 3 entitled “Remedies for exceeding reasonable duration of procedures”
represents an examination of regulations from various law systems, which subsequently
covers certain former or current provisions from our domestic legislation.

From the point of view of our domestic legislation, | have attempted to emphasize
the fact that through various provisions, one has tried to meet the obligation of the
Romanian state to achieve a specific result with regard to the circumscription of judicial
procedures to a reasonable time frame. In this regard, | have devoted a special importance
especially to certain regulations containing new elements from criminal and civil
procedure which provide remedies during the judicial procedures.

With regard to the provisions of the current Criminal Procedure Code, | have

reviewed them in the light of the attempts on the part of the Romanian lawmaker to meet
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this obligation of the Romanian state (appeal regarding the reasonable duration of
proceedings, civil action splitting, judgement in simplified procedure and its impact upon
civil action, bringing a civil action in criminal proceedings by observing the time frame
and conditions expressely stipulated by the law, exercise of civil action by or against
successors, appointment of a mutual representative, ex officio civil action and its
compatibility with the reasonable duration of judicial procedures, impact of transaction,
mediation and acknowledgement of civil claims etc).

On one hand | have remarked the benefit of some of the new criminal procedural
provisions, as well as the way they should be applied but also the necessity of the de lege
ferenda supplementation of the legislation.

For example, | have considered that with regard to the civil action splitting, the
latter does not automatically need to take place when the criminal action is ready to be
settled but only when one ascertains the situation that through the settlement of the civil
action along with the criminal one an unreasonable delay of the latter might occur. At the
same time, while analyzing the projects on the new Criminal Procedure Code, | have
remarked that at a certain moment a relief of criminal courts from settling civil actions split
from criminal proceedings was attented.

| have also remarked that the remedies for failing to observe the reasonable
duration during judicial proceedings are not very satisfactory due to the fact that no actual
control has been regulated upon the way the judicial bodies perform their duties after the
moment an appeal has been filed with regard to the reasonable duration and on the other
hand no a posteriori control has been regulated with regard to this aspect.

| have also emphasized that from our perspective, the final moment regarding the
enforcement of criminal decision also settling the civil aspect of criminal proceedings must
be circumscribed to the reasonable duration and moreover the period during which civil
action is suspended due to the existence of criminal proceedings already initiated must also
be included in the reasonable duration of procedure. Therefore, regardless of the context,
the reasonable duration of a civil action, irrespective of the jurisdiction settling it, must be
looked at considering its entire duration by including all the phases and stages.

At the end | have concluded that de lege ferenda, in order for one to effectively
circumscribe civil action to a reasonable duration of judicial procedures, one should be
preoccupied to establish the possibility to leave the criminal proceedings in which the
capitalization upon civil claims was opted for when the settlement of civil aspect would be

unreasonably prolonged only due the prolongation of the settlement of criminal action.
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Title VII, “Elements of civil action” has emphasized over seven chapters: the
reason for civil action, its object, principles of remedying prejudice, elaboration of certain
systems meant to lead to the remedy of prejudice, subjects of civil action and its functional
capacity.

From the point of view of the principle of total remedy of prejudice, | have
remarked that it is currently expressly regulated within civil law under the influence of
adopting this principle in our country and especially at international level. | have
emphasized that this principle can really be achieved in the case of remedying material
prejudice, while in the case of the moral one this is just a desideratum under the impact of
a deep subjectivism.

With regard to the remedy in kind of prejudice, | have considered that the
compulsoriness of the remedy in kind of damage, when possible, should regain a
compulsory force, which in the first time would call for an amendment of civil legislation
but also for a supplementation of the new Criminal Procedure Code.

Concerning the ways of remedy in kind of prejudice, | have performed a
comparative presentation of the provisions formerly in force but also of those currently in
force in order to illustrate the modifications brought about by the current criminal
procedural regulation.

Concerning the case of establishing certain financial compensations, | have
examined the requirement of the necessity to prove the material and moral prejudice. As
for the latter 1 have reviewed the criteria provided by doctrine and jurisprudence for
compensating this type of prejudice. Due to its often use especially in the internal and
international jurisprudence, a special place was devoted to the equity principle or criterion,
yet | have emphasized its highly relative, subjective and random character.

With regard to the option between the forms of civil liability (delictual and
contractual) in order to obtain the remedy in criminal proceedings, | have opined that for
the purpose of homogenizing jurisdictions, it would be beneficial that the victim’s option
for contractual liability in criminal proceedings not be excluded in the future, despite the
fact that de lege lata such incidence is excluded.

Concerning the subjects of civil action, | have specifically discussed throughout
chapter 6 with reference to legal provisions, judicial doctrine and case law both its active
and passive subjects.

From the point of view of active subjects, | have emphasized the necessity of

certain conditions concerning their capacity and interest to act in the light of both
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Romanian and French legislation. | have remarked the existence of a permanent evolution
in the sense of admissibility of certain civil actions in criminal proceedings formulated by
increasingly wider ranges of people (for example civil action of the relatives of the direct
victim in the case of the latter’s survival). I have emphasized that the intervention of the
Romanian lawmaker in the Criminal Procedure Code itself is absolutely necessary for the
purpose of admissibility of the actions exercised by the collective bodies for defending
their interests, which is why | have proposed the stipulation of some provisions similar to
those from the French criminal procedural regulation. Also, another topic with important
practical valences was represented by the concurrency of compensations by the successors
of the direct victim.

| have approached the topic of active and passive subjects by starting from the
distinction between the originary passive subjects and those by deviation. | have also
illustrated the main new aspects brought about by the current regulation:

- In the event of the death of defendant - natural person or the deregistration of
defendant - legal entity, civil action is no longer settled in criminal proceedings;

- Introduction in the case of the successors of the civil party (inheritors, rightful
successors or liquidators) and as the case may be of the civilly liable party is no longer
performed ex officio but it is required an active conduct of the civil party. In this sense, we
hold that it would be desirable that the defendant as well be obliged to an active attitude
with regard to introducing in the case of the successors of the civilly liable party.

In the two chapters of Title VIII, “Settlement of civil action in criminal
proceedings”, | have performed a comparison between the former and current legislation
by analyzing the solutions of admission, dismissal and those concerning the failure to settle
the civil action remarking at the same time the new elements which mark a change in the
view of the Romanian current lawmaker with regard to this topic.

Concerning the solutions of dismissing the civil action, | have opined that in the
case of Art. 20 Par. 4 of the new Criminal Procedure Code there should not be a solution
itself of dismissing the civil action.

With regard to the failure to settle the civil action, I have remarked the increasingly
high number of the cases when such a solution is pronounced. | have also emphasized that
the preventive measures should be maintained in civil proceedings for more than 30 days, a
period which is currently in force.

The strongest critic aims the current regulation with regard to the settlement of civil

action by the prosecutor in the case the latter decides to drop the criminal prosecution.
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Through the offered arguments we have aimed to prove that there are solid reasons
pleading in favour of repealing and amending, respectively, of certain provisions from Art.
318 of the new Criminal Procedure Code. | have also remarked that there are stronger
reasons for settling civil action in a criminal court by splitting it, in the case of the
settlement of a case through the special procedure of the agreement of acknowledging the
guilt.

In “Conclusions” which are the object of Title IX of this thesis | have aimed to
emphasize the fact that the legislation currently in force is not free from potential critics,
being perfectible, which is why | have reiterated some of the de lege ferenda proposals
which are also to be found in this thesis. However, upon drawing conclusions | have
proceeded to state these proposals in the order in which the pieces of legislation are to be
found in the new Criminal Procedure Code.

The conclusions confirm both our vision upon the topic which is the object of this
scientific undertaking and the importance and actuality of this doctoral thesis, as well as

the possibility of legislative evolution.
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