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ARGUMENT

The issue of child treatment, put in the context of the institution of “family”, represents a
research theme which is set on highlighting the historical evolution of the status of the child,
evolution marked by legislative landmarks. We have chosen the time span of these two centuries
in order to have, at the end, an overview on the evolution of the judicial relationship between
parents and children up to 1989.

SOURCES, STRUCTURE, METHODS

In order to create the present paper, we have used the old law bodies, Codices, Codes
from Tara Roméaneasca and Moldavia from before the Civil Code of 1864, the Civil Code of
1864, decrees and regulations from Transylvania, Hungarian laws from before 1918, The
Constitutions issued by the Romanian State, the Family Code, laws and law decrees issued
starting with 1948. The abovementioned documents can be generally found in Collections of laws
and decrees, some available online, others kept in libraries, so that turning to documents in the
archives only happened when researching the period 1948-1989, and we used some documents
from the CC Archive of the Communist Romanian Party. Also worth mentioning is the fact that
we were interested in the Civil legislation, since penal regulations could constitute in a separate
work by themselves. Still, where it was necessary, we also referenced penal and penal procedure

codes (in the third chapter, for example)



First Chapter
THE CHILD AND THE FAMILY - BETWEEN A HISTORICAL AND JUDICIAL
ISSUE. FROM PARENTAL AUTHORITY TO CHILD’S RIGHTS

In the first chapter, alongside the classical introduction to the issue’s historiography, we have
dealt with the explanation of several notions and judicial expressions, the comprehension of
which was dependent to the entire historiographical construction. Firstly, we have explained the
judicial comprehension of the notion of family, showing that there are, in some cases, substantial
differences between family from an historical or sociological point of view and family defined
and understood in a judicial sense (as a group of people between which there are rights and
obligations that come out of wedlock — kinship, as well as other relationships assimilated to
family relations). We have exemplified the abovementioned differences, such as the situation of
divorce, which puts an end to family, sociologically speaking, whereas, from a judicial point of
view, some rights and obligations keep on existing.

We have also shown that, in some cases, judicial family relationships can exist outside of what
we consider a family from a sociological point of view; for example, if brothers are to marry and
each one form his own family, they continue to be bound by judicial family relationships, even
though, sociologically speaking, they belong to different families.

We went on to explain the notion of “child”, which in the Romanians’ case had a general
judicial meaning, expressing the state of a physical person that has not yet reached the age of
adulthood, and a particular meaning, applicable to all ages, helping to express a lineage
connection. We found it enlightening to create a brief history of the idea of the child’s rights,
given the fact that the legislative path shows an evolution from the parental authority (of the
father) to “the child’s best interest”. In the end of this first chapter we have chosen to follow the
modifications to the notion of “parental authority”. Depending on its interpretations and content,
we can, in fact, draw the necessary conclusions regarding the change of relationships between
parents and their children over time. The parental authority, actually the power of the parents
over their children is the main element of our construction: defined as “parental authority” in
1865, it becomes “parental protection” in 1954 and “parental responsibility” in all international
documents. We have explained the mechanisms through which one can reach from authority to
responsibility in relation to children (as shall be seen, the Civil Code of 1865 allowed the parent

to demand the arrest of his child in case he disobeyed, the Family Code interposes the tutelary
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authority within the family and the New Civil Code, which we have only scarcely dealt with in

order to exemplify the more recent changes, refers to “rights and duties”).

Chapter 11
THE EVOLUTION OF CHILD TREATMENT REGULATIONS UP TO 1919

The second chapter is dedicated to regulations on child treatment up to 1918, on both sides of
the Carpathian Mountains. It is a vast chapter in our paper, given the distinct history of the
Romanian area up to 1918. The first stage of the Romanian law was the customary one, stating
with the formation of the Romanian people and lasting up until the apparition of the first codices,
at the beginning of the 17" century. The old Romanian law, including the judicial treatment of
the child, had the particularities of an order coming from a lifestyle specific to the Romanian
people, particularities based on an ancient sense of justice and a social-judicial conscience
formed especially in the spirit of the Romanian law (the principle of resistance of a right, the
principle of the use of judicial means in order to highlight a right, the principle of rational
evidence and the total absence of primitive evidence etc.).

Literary folklore, which also contained concerns regarding the judicial condition of the child,

has become a research field vital to knowing the stage of the unwritten law, since, in the ancient
Romanian law, part of the literary folklore integrated “the first attempts of legislation”.
Popular literature with judicial content seems surprisingly significant for the Romanian life and
judicial culture in its first stage, that of the unwritten law. Although these sources make up a
material with scientific value that is relative to the research of the history of law, they were a
starting point for the creation of the later judicial rules.

We can speak of a judicial status of the child in the Romanian area only after the apparition of
the first Codices, which, in distinct articles, ease the knowledge of its judicial condition, allow for
a compared study and also have meaning in connection to the unity of some regulations of the
judicial status of the child in all states inhabited by Romanians.

The codices had a register character, and for this reason, rules regarding the children were
only enunciated within the text, without being separated into distinct systematic chapters; due to
the Romanian law elements that pervaded through byzantine influence and through the inclusion

of customary rules, they have become durable and strong judicial monuments.



Works like Pravilniceasca condica (Register of Codices Character) and Sobornicescul Hrisov
(Catholic Charter) were printed in the 18" century, and up until the apparition the major Codes,
works like The Manual of Andronache Donici, The Caragea Code, Te Calimahi/Calmach Code
appeared. The latter contained regulations that could constitute a basis of modern child judicial
status, which would develop even more with the apparition of the modern civil codes.

A vast part of this work was given to the Civil Code of 1865, the one which would be
extended to Transylvania through the legislative unification and which would thus become the
judicial basis of family life, with later modifications, up to recent times. We were especially
interested in aspects regarding lineage and paternity.

Regarding Transylvania, we have gone through a series of laws and decrees from the 18"
century, the most important royal patents, law articles regarding tutorship and guardianship, laws
regarding matrimonial law or the child’s religion. We have also provided some space in our work
for the issue of the child in the ecclesiastical legislation for Romanian churches in the Ardeal
region.

Also within this chapter we have gone over the regulations regarding child labor, and a series

of decisions — such as the regulation for the right to a pension — which appeared before 1918.

CHAPTER I
REGULATIONS ON CHILD TREATMENT BETWEEN 1919 AND 1947

The third chapter deals with the child treatment regulations between 1919 and 1947. This
chapter is smaller in length, given the almost insignificant presence of regulations during this
period of time. We have followed the process of legislative unification, the provisions of the 1923
Constitution and the specifics of the Right Party regime. The Penal Code of 1937 included all the
regulations regarding juvenile delinquency, the Code setting only two thresholds of child guilt
and responsibility. Children less than fourteen years of age were in a state of not-guilty, like a
iuris et de iure presumption; the teenager between fourteen and nineteen years of age could be
found guilty depending on eventual discernment, and above nineteen years, the young person was
considered an adult from the penal responsibility point of view. In the sense of the law, a child
was a minor less than fourteen and nineteen years of age. We therefore observe that also the law
in 1937 no longer distinguished the period of “early childhood” or the first age up to seven years

old from the period between seven and fourteen years. This unification of the two stages of child
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and young person (existent in previous laws) made it possible to apply educative preventive
measures to both the child and the teenager delinquent that was considered to not have had
discernment.

The law of April 20" 1932 — stipulated a principle according to which marriage does not
restrain the capacity of a woman to exert her civil rights, repealing or modifying some provisions
of the Civil Code, nevertheless allowed the existence of other provisions, incompatible with the
aforementioned principle, as well as provisions regarding the marital power, the interdiction to
alter, through matrimonial conventions, the husband’s rights as the “head of the family” and
“head of the conjugal association”, the incapacity of a woman married in the dowry system, the
prominence of the father in exerting parental power, the judicial inferior condition of the woman
regarding the protection of the incapable. We have given special attention to the purification
policy of the carlist regime — the cancelling of marriages between Jews and pure-blooded
Romanians, to the law decree regarding the setting of parenthood and acknowledgement of

natural born babies from Christian parents.

Chapter IV
REGULATIONS REGARDING CHILD TREATMENT BETWEEN 1947-1989

The fourth chapter regards the evolution of the parents-children-state relationship during the
period of time between 1947 and 1989. We have gone over the general characteristics of this
period, we have given great attention to the family traits in the communist period and went on to
analyze the parents-children relationship, on the basis of the Family Code of 1954, the most
important legislative work in this period. Methodologically speaking, we have divided this period
into two different stages: up to 1965 and between 1965 and 1989.

The first Constitution of the Popular Republic of Romania, on April 13" 1948, set the
principle according to which the woman had equal rights to the husband in all areas of life, a
principle of equality concerning duties of the parents both regarding children out of wedlock and
children born during marriage or within the family, and also the defending by the state of the
mother’s and the minor children’s interests.

The provisions of the Constitution of April 13" 1948, that of September 27", 1952 and those
of the Constitution of August 21 1965, the Acts shown have led to the creation of the Family

Code on January 4" 1954, instated on February 1% 1954, republished in the “Official Bulletin” on
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April 18" 1956, after some changes brought on by Decree no. 4 of April 4" 1954, What followed
was a series of other Acts: Decree no. 779 of October 8" 1966, which brought on completions to
Article 1 of the Family Code, laying emphasis on the role of the State in the protection of
marriage and the family, as well as defending the interests of the mother and the child; Decree
680 of October 7™ 1969, which modified articles 612, 613, 615, 616, 618 and 619 of the Civil
Procedure Code, regarding divorce, cancelling the periods of conciliation and reflection — of one
year, eve one year and a half, if the married couple have minor children; Law no. 3 of March 28™
1970, regarding the protection of certain categories of minors, in the spirit of the Party and
State’s constant policy of encouraging maternity and stimulate the growth of large families;
Decree no. 275 of August 21% 1971, bringing modifications to decree no. 285 of August 10"
1960, widening the range of people who received an allowance for children (with approximately
500.000 more people); on the other hand, Decree no. 411 of October 24™ 1972 set the way in
which help was granted to mothers of several children or with at least 8 children.

Since this is a history work, we have chosen to cancel the use of abbreviations specific to the
judicial field, as to not entangle the reader by sending him back and forth to the list of
abbreviations, opting for the reproduction of the entire terms (article instead of art., Family Code,

Paragraph etc.).

CONCLUSIONS

As the object of this historical research, the child represents a complex subject, covering
multiple aspects. It can be viewed in the context of the family dynamics, or a member of a
distinct group of population, or as a member of society in its ensemble.

Within the family, the child has an ambivalent role. On the one hand, from a material point of
view, his existence implies a series of material psychological and social costs. On the other hand,
he is viewed as material and symbolic gain: children can be used as unpaid labor; having reached
a higher or the adult age, they can be of great material help in case of sickness or old age; they
ensure the perpetuation of the family, by name, tradition, values or heritage; they offer a feeling
of personal fulfillment; they offer affection and a sense of belonging.

As it could be seen throughout the present paper, the status of the child as it is reflected in the
Romanian legislation in the studied period represents a complex issue: firstly, in order to

correctly grasp the judicial path of this issue, an incursion in earlier times was necessary, out of
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the obvious reason that many of the provisions in force in the studied period of time had been
created long before that. Moreover, even though, within this timeframe, we are dealing with a
unitary State from a political point of view, we had to take into account the judicial and social
particularities that long characterized the historical Romanian provinces, as a result of their
different evolutions as states. Furthermore, our analysis continually referenced to the political and
ideological changes that took place in the studied timeframe.

As an overview, regarding the status of the child, we notice a growing tendency of the State
authorities to take control over the raising of the child, of turning him into their own “good”,
limiting more and more the influence of the family and the religious factor. The consequences of

such a perspective on the long term still remain a subject open for discussion and analysis.
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