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Summary

The Civil Code, still new, even if two years have
passed since it came into force, has brought, in addition to a
rearrangement and renewal of old institutions, some new
ones: among them, with a name slightly exotic and full of
symbolism — fiducia. Its Latin name, borrowed from the
goddess Fides', indicates the Roman origins of this
operation. Despite that, the institution itself, recognized in
many legal systems all over the world, is anything but a
unitary institution, with the same meaning or content’.
Fiducia (the equivalent of trust from the common-law

' Fides is the Roman mythology goddess of good-faith, the
personified symbol of loyalty. According to the tradition, her cult
has been established by the king Numa Pompilius and has always
been religiously linked to Jupiter. The Roman temple of the Fides
goddess was built (approx. 254 B.C.) near the Capitol; the
sacrifices were made having the hands symbolically covered in
order to keep the sacredness of the secret. The goddess sign was
represented by the same symbol — to holding hands. The cult for
Fides probably appeared during the Roman royalty, when the
Roman people were building its society principles. The goddess
was patronizing back then the loyalty regarding agreements and
contracts. The priests were bringing sacrifices having their right
hand (symbol of understandings and joinder) covered with a piece
of cloth. Aside from that, the coins, having on the obverse the
effigy of the goddess Fides, had the same symbol of the right hand
as a guarantee for contracts enforcement.
(http://ro.wikipedia.org/wiki/Fides 14.03.2013); Fides was the
Roman personification of the Given Word. It was represented by
an old lady with white hair, older than Jupiter himself, which was
meant to highlight that the respecting the given word was the
foundation of any social or political order. Rhome, Enea’s niece,
had devoted a temple on the Palatine Hill. Sacrifices were offered
with the right hand being covered by a white cloth. (Greek and
Roman Mythology Dictionary, Ed. Saeculum 1. O., Bucuresti,
2001, Fides).

% As we will show further, in many legal systems, this institution
has no real convergence except the Roman name Fiducia.
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systems) represents a typical example of an institution with
a legal regime that varies depending of the legal system we
refer to. It is important to mention that despite the apparent
similarities to the Roman operation, at least the
etymological ones; the institution has suffered strong
metamorphosis inside each legal system, repudiating the
Roman model. It became an equation with diachronic and
geographical variations, with high complexity and “native”
polymorphic — all of which represent the motivation
addressing this issue.

The novelty element of this issue within the Romanian
judicial landscape is obvious. The two years old institution
is still almost untapped, both theoretically® and practically®.
Even if the purpose of the operation could be achieved by
mechanisms already known to our system, a single
“instrument™ (weather it would be a contract, an operation
or a real estate right) that would provide the same function
doesn’t exist. Therefore, some features of the trust can be
found within concepts typical to continental legal systems,
such as: the revocable or irrevocable mandate, agency or
representation agreements (including agents acting secretly
on behalf of principal), fee contracts, the fiduciary
arrangements having as a legal basis the concepts derived
from fiducia cum amico or fiducia cum creditore
recognized within the Romanian legal system, the marriage
or business partnerships regarding assets that are distinct
from the private wealth of individuals that constitutes them,

> At a certain moment, a joke was circulating, perfectly in
accordance with the reality, that there are more scholar reviews on
the concept of fiducia than the operation itself.

* In accordance with the statistics provided by the Electronic
Archive of Security Interests, by 21.06.2013 there were 21 initial
entry notices, meaning there were 21 fiduciary contracts. To our
knowledge, the scholar reviews were fewer back then...

> We have intentionally used the generic term of “instrument” due
to the fact that fiducia is regulated as a real estate right, cloned by
the French contract and defined as a legal operation (art. 773 Civil
Code).
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the assets of the deceased that constitutes a distinct part of
the heir heritage until the heir accepts the succession, the
concept regarding a supplier of goods that reserves the right
to property of those goods, being entitled to a portion of the
revenue that comes from the sale of those goods (if they
can be identified enough) following the effect of the
subrogation into the rights of the buyer®. The cited above
mentions the trust and not the fiducia. However, within
certain limits and reserves, all of the mentioned above
regarding the trust can be adapted to the concept of the
fiducie (both the French and the Romanian concept).

As a consequence, fiducia is not a new concept
anymore. The modest use of the concept, especially within
the business environment, is due to its novel and complex
feature (as well as due to imperfect legislative regulation).
Most certainly, once these problems are overcome, a
frequent use of the operation should be expected.

The importance of the issue addressed in the following
thesis is obvious. Instead of using a number of the above
mechanisms that provide the needed result only if they are
combined (which can frequently might cause compatibility
or synchronization issues), fiducia ensures the result
directly. The same above cited author concludes the
following: the concept of the trust is a polymorph one,
much more versatile and powerful than any other above
mentioned concepts’.

Naturally, a Romano-Germanic lawyer cannot be as
excited as a common-law one. The reactions caused by the

® D. Hayton, Trusts in international European private law, in
International and Comparative Private Law, Ed. Sfera Juridica,
Cluj-Napoca, 2006, p. 285-286. See also Dan Chirica, Fiducia
within New Civil Code, in The New Romanian Codes. Studies and
Legal Research. Ed. Universul Juridic, Bucuresti, 2011, p. 186.

7 Ibidem.
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reception of the common-law trust® may vary: from
euphoria to a hostility regarding any attempt by the
continental legislators in borrowing the mentioned
institution.

»~Reaction to hearing the “trust” may well be one of
caution and fear because it is natural to be fearful of what
one does not really understand. The word is versatile and
chameleonic-like, taking its meaning from its context,
which has to be closely examined to reveal the full
ramifications of the concept. The concept also has much
historical baggage that makes it taken for granted in
common law jurisdictions but makes it difficult to
comprehend in other jurisdictions™.

Despite all that, this chameleonic institution started to
be received on a large scale within the continental legal
systems. Obviously, the methods and the techniques
involved and used by the national legislators are different,
as well as different are the results obtained due to these
acquiring processes, either they be longer or for a shorter
period.

For example, in France, this receiving process took a
long a very time'®. There have been many attempts'', a

¥ We will refer to the British and USA trust. Even within
common-law systems many varieties of trusts are known. See also
the concept of trusts from Scotland or from South Africa.

° D.J. Hayton, S.C.J.J. Kortmann, H.L.E. Verhagen, Principles of
European Trust Law, Kluwer Law International — W.E.J. Tjeenk
Willink, 1999, p. 29.

!0 Genese de la loi instituant la fiducie en France. - La fiducie,
qui, de maniere résumé, implique le transfert de droits
patrimoniaux par une personne (le constituant) a une autre (le
fiduciaire), a charge pour ce dernier de réaliser une affectation
déterminée au profit d'un bénéficiaire (V. C. civ., art. 2011), a été
longtemps méconnue en France. Toutefois, a la fin des années
1980 et au début des années 1990, des avant-projets de loi relatifs
a la fiducie ont été préparés, des colloques et autres travaux y ont
été consacrés, et, le 20 février 1992, un projet de loi instituant la
fiducie fut déposé sur le bureau de 1'Assemblée nationale. Ce
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large scale of mechanisms, both fiduciaries and quasi-

projet ne fut jamais mis en discussion. La conjonction de craintes
fiscales et d'absence de volonté politique suffisamment marquée
I'explique sans doute, Fr. Barriere, Fiducie, Rep.civ.Dalloz,
janvier 2008, mise a jour 12/2010, studiu inspirat din articolul: La
fiducie. Commentaire de la loi n 2007-211 du 19 février 2007,
Bull.Joly2007.440 si 2007.556.

“Pendant longtemps, le fiducie este restée absente du systeme
juridique frangais si bien qu’on a pu la qualifier de belle juridique
au bois dormant (Cl. Champaud, La fiducie ou I’histoire d’une
belle juridique au bois dormant du droit francais, RDAI 1991-
689.) ou encore d’Arlesienne ... Cette absence était justifiée tant
par des raison théorétiques, telles que les principes d’unicité du
patrimoine et de la propriété, que par de raisons pratiques, le
spectre d’évasion fiscale et du blanchiment étant tres présent.
Cette carence n’a cesse d’étre dénoncée par les universitaires
comme par les praticiens conscients d’une part de la nécessite,
pour faire face au développement de la mondialisation
économique et de la globalisation du trust, d’instituer un
mécanisme apte a répondre a la vive concurrence que le trust
ferait aux institutions civilistes sur le territoire (M. Cantine-
Cumyn, L avant-projet de la loi relatif a la fiducie, un point de
vue civiliste d outre atlantique, D. 1992 Chron. p. 117 n. 1) et
d’une autre part, de I’ampleur des besoins pratiques, notamment
en matiere de transmission successorale et de siiretés, de recourir
a un tel mécanisme. Pourtant, malgré ce plaidoyer en sa faveur et
malgré 1’existence de projets de loi, I’introduction de la fiducie en
France était restée lettre mort pendant plus de quinze ans”,
Bouteille Magali, La fiducie. Un potentiel inexploité, disponibil la
http://cnriut09.univ-lille1.fr/articles/Articles/Fulltext/75a.pdf

"' Proiectele din anii 1989, 1992, 1995. Attendue depuis de
nombreuses années, la fiducie vient finalement d’étre intégrée en
plusieurs étapes dans notre droit positif. La loi du 19 février 2007
fait suite a plusieurs projets, qui tous, ont avorté, succombant aux
craintes de détournement du mécanisme de la fiducie aux fins soit
de fraude ou d’évasion fiscale, soit de blanchiment d’argent
exprimées par chaque gouvernement en place, Al. Berdah, La
fiducie, in Specificitate si complementarietate in dreptul privat
european. Conflictele de legi si jurisdictii §i integrarea juridica
europeand, coord. Dan Andrei Popescu, Editura Hamangiu,
Bucuresti, 2012, p.
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fiduciaries (les fiducies avant la fiducie) being used in
practice. The practice tried to look for friendlier
jurisdictions'?, the jurisprudence also having a say
regarding the validation of these mechanisms, the legislator
as a consequence not being able remain impassible to these
realities"’.

The Romanian legislator couldn’t as well remain
immune to the international fluctuations of the fiducia,
eternally going for the French model in 2009 without any
hesitations, researches, pulses from the practice or
incentives from the jurisprudence and without any public
debate on the subject of regulated fiducia. As we have
already suggested, the regulation hasn’t been quite original.
It wasn’t generated by the needs and realities of the

12 Utilisations du trust par des entreprises frangaises. - Les
sociétés francaises ont eu recours au trust pour satisfaire certaines
opérations. Ainsi en est-il, par exemple, des défaisances
(economic in substance defeasance) : des sociétés francaises
souhaitant alléger le passif de leur bilan (par exemple la société
Peugeot en 1987) ont recours a un trust auquel a été transféré le
service de la dette, moyennant un transfert de liquidités ou de
titres devant permettre d'en assurer le remboursement. Ainsi en
est-il également de certains rapprochements d'entreprises : lors
des opérations Terra Laval/Sidel et Schneider/Legrand en 2001
(deux offres publiques d'acquisition impliquant des sociétés
frangaises et rentrant dans les seuils de contrdle de la concurrence
communautaire), la presse a révélé que les actions acquises suite
aux offres publiques et dans l'attente de 1'éventuelle autorisation
communautaire ont été mises en frust, ce qui peut paraitre
déconcertant, les actions acquises étant régies par le droit frangais
(la Commission Européenne a depuis - le 2 mai 2003 - institué un
contrat type de trust pour ce type d'opérations). Alsthom, lors de
sa restructuration en 2003, a également eu recours au trust; la
Francaise des Jeux l'utilise actuellement afin de structurer le jeu
« Euromillions ». Signe d'une lacune du systeme juridique
frangais, pauvreté (relative) qui impose de franchir les frontieres
pour assouvir des utilités pratiques, Fr. Barriere, Fiducie,
Rep.civ.Dalloz, janvier 2008, mise a jour 12/2010, pct. 15.

13 Undeniably, the enforcement mechanism is a different
discussion that will be addressed at the right moment.

10
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practice'®. Instead, it was transplanted — legally speaking.
However, the rules haven’t been completely respected -
two main sources being mixed that later have undergone a
comprehensive process of accommodation. In context,
what we obtained can be called fiducia a la roumaine”.

Even if these appreciations address different judicial
institutions, we do consider that the following are perfectly
current and applicable and to the concept of fiducia:

“The consequence is that the private continental law
tends to acquire a metaphysical feature due to the fact that
sometimes tries to create new realities through regulations,
although history shows that the law is efficient only if it
reflects the existent realities and takes into account the
requirements of the practice. Aside from that, we can
observe that overbidding the role of regulation in regulating
social relations generates a legislative inflation that leads
fatally to adopting contradictory and inconsistent decisions
in situations that could have been easily solved by applying
principles and judicial mechanisms enshrined during the
evolution of law (the arbitration promise, interdictions,
stipulations made by order of the magistrate, restitutio in
integrum, waiver before the magistrate)”l6.

Accordingly, we do consider that in order to establish
the legal nature of the Romanian fiducia it is necessary a
prior study of the sources of this operation. Therefore, a

'Y See also M. David, The European experiment of fiducia —
realities and perspectives -, in Law and Rights — tradition and
modernity. In honorem Ion Deleanu, Ed. Universul Juridic,
Bucuresti, 2013, p. 107-126.

' Paraphrasing two sources that ironically aimed the originality of
the French fiducia: C. Charvillat — Carrez, Introduction de la
fiducie a la francaise, RLDA avr. 2007.31; S. Camara Lapuente,
Trust a la francesa, InDret, mai 2005, no. 283 (available on
www.indret.com).

6 g, Molcut, The role of formality in the evolution of law, in In
honorem Corneliu Birsan, Ed. Hamangiu, Law Review,
Bucuresti, 2013, p. 906.

11
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basic study of the Romanian and French fiducia, of the
common-law trust and the Québécoise fiducia is necessary
and advisable.

After a concise display of the legal definition and of
the most important doctrinal definitions, a short analysis
was made regarding the legal systems mentioned above.
We have tried to capture the existing legal reality when
developing the current thesis. It is obvious that an
innovation attempt, as well as the personal contributions
regarding the Romanian fiducia, the common-law trust, the
Québécoise fiducia, and even the French fiducia, would a
foolhardy scientific approach destined to failure. As a
consequence, we have tried to synthesize the main ideas
derived from the study of the mentioned legal systems,
ideas that would be really useful in analyzing the Romanian
fiducia. Therefore, aside from these compact sections
dedicated to those systems, we will return with arguments
derived or borrowed from these systems throughout the
thesis.

We’ve considered useful, probably even out of
subjective reasons, the comparative study of the fiducia
regulation within the Civil Code of both Republic of
Moldova and Russian Federation. The reasons for that is
the fact that this kind of study hasn’t been made before, as
well as the fact that within these two legal systems there are
regulated two “fiducia” with completely different legal
natures comparing to the systems that inspired directly or
indirectly the Romanian fiducia.

As an important actor and a product of
internationalization and of globalization, the trust couldn’t
be the study subject of supranational legislators. A short
section destined to the legislators, again without innovative
or original intent, will be able to define an overview over
the concept of fiducia.

The section dedicated to fiducia from other legal
systems would be concluded with some considerations
regarding the “legal transplant”. At the core, the utility of

12
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the section as a whole grants the possibility of
conglomerating the ideas and conclusions presented within
it. We do believe that there is no need to address the
already known fact that fiducia in the Civil Code is a legal
transplant. As a result, identifying the donor organism, the
way of its sampling, the compatibility tests, the transplant
itself, the post operating treatment, the medication
compatibility — all are extremely relevant for the proposed
study.

The following section is dedicated to the extensive
analysis of the legal definition. The proximate gender — the
notion of “legal operation” is thoroughly analyzed in an
attempt to capture all the possible connotations of this
notion. We have analyzed the contractual mechanism of the
fiducia — the only direction imprinted by the legislation
within the current regulation. Besides that, we have
analyzed the possibility of establishing a fiducia through
unilateral declarations of intent — unilateral legal acts. In
context, we have incited some discussions regarding the
“affectation assets” and the transfer between different
groups of assets within the same patrimony. Here, as well,
we had to face the same problem generated by the legal
transplant made in haste without any rigorous analysis
regarding the compatibility of the recipient system. Some
de lege ferenda proposals have been made in order to
improve certain aspects qualified by us as being the sore
spots of the current regulation.

The uniqueness of the notion has been analyzed in the
section that follows. The consisting elements have been
analyzed separately: the settlor, the transfer notion, the
object of the transfer, the problem of the passive transfer,
the trustee, the specific purpose, the autonomous group of
assets, and the beneficiary.

In order to see the big picture, the last section
addresses the delimitation of fiducia from other operations
(repurchase, escrow account, stipulation for another,
fideicomis substitution, foundations, etc.).

13
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The second Chapter is reserved to the analysis of the
contract and the effects of fiducia.

The first section addresses the analysis of the parties
of the fiduciary contract — the settlor and the trustee —
followed by the investigation of the beneficiary’s status
quo, who despite not being a contract party, plays a
fundamental role within its general economic. A critical
perspective was provided regarding the regulation of the
legal regime of the trustee, due to the fact that it is too
restrictive from many points of view. Once again, the legal
mechanical mimicry has made its mark on the
underdevelopment of this essential element of the fiducia.
Some de lege ferenda proposals have been made due to the
fact that the current regulation is one of the inhibitory
factors that explain the fact that after two years of the Civil
Codes came into force, only 25 fiduciary contracts were
signed.

The features of the fiduciary contract are highlighted
within the following section. The native polymorphic and
the substance of this technique can be easily observed by
going through the section.

The background conditions, followed by the
constitution conditions fill up the analysis of the fiduciary
contract. Some conditions are approached quite critical in
an attempt to identify the reasons that determined the
Romanian legislator to deviate from the initially selected
models.

We have energetically criticized the establishment of
an exaggerated formalism (the no exception notary
legalized form) — a distinctive mark of the Romanian
legislator, taking into account the fact the statistically'’,

7 Of course, the statistics provided come from a legal

environment where this mechanism is used on a large scale and
can be used also as a liberality act (in USA). ,,Aujourd’hui, le
trust este surtout utilise dans le cadre de relations commerciales
(ainsi, plus de 90% de la valeur mise en frusts aux Etats-Unis 1 est

14
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approximately 90% of the assets transferred within
fiduciary contract are commercial assets'®. The narrow
interest due to professional selective group, misdirected, by
ignoring the reality, proves once again the accuracy of the
folk wisdom - home count the beats with the fair.

The excessive publicity of the fiducia, despite its
obvious usefulness, doesn’t represent a strong feature of
this regulation, as well.

The other two final Chapters could represent, most
definitely, the subject of a distinct study not only for a
single, but for more doctorate thesis. However, due to the
connection to the chosen topic, we considered it
appropriate to be treated within the thesis.

The “patrimony of affection” is the chapter within
which is synthesized and condensed the discussed
throughout the thesis, developing directions that haven’t
been discussed and fortifying the ones that have already
been treated.

The Chapter “administering the property of others”
has a significant impact on fiducia regulation, representing
a sample of a legislative failure through legal transplant.
Aside from these macro problems, we will highlight some
weighty translation and understanding problems of the
legal concepts out of their natural legal environment. Some
legal review proposals of these contaminated stipulations
have been made.

dans de rrusts a usage commercial, par opposition a des trusts a
usage personnel, V. J.-H Langbein, The Secret Life of the Trust:
the Trust as an Instrument of Commerce, (1997) 107 Yale L.J.
165, p.166)”, Fr. Barriere, Fiducie, Rep.civ.Dalloz, janvier 2008,
mise a jour 12/2010, pct. 14.

18 Even if we are aware that the concept of “commercial” is a
powerful irritant for the Romanian legislator, we have used the
notion in order to provide as precise as possible the sense of the
concept taken into account.

15
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All the chapters are completed with a short conclusion
section which represents more of a conclusive observation.
In many of the situations it is premature to bring out
conclusions due to the lack of jurisprudential solutions and
of a solid practice regarding this institution. Despite that, in
many of the cases some conclusions were advanced, as
well as some de lege ferenda proposals.

The conclusions complete the thesis. Far from the
intention of the author to represent trenchant conclusions to
different issues generated by the current legislation, the
actually trigger polemics regarding relevant aspects. The
purpose of these polemics is to generate better theoretical
and practical solutions. With the risk of being hazardous,
we take responsibility for the de lege ferenda proposals
with the same observations, hoping that their analysis will
contribute to the improvement of the legal framework.

Some annexes have been included at the end of this
thesis, which we considered useful tools in reading it: the
regulations regarding fiducia within the French, Quebec,
Republic of Moldova and Russian Federation Civil Codes
(the last one including a personal translation); the entry
notices within the Electronic Archive of Securities Interests
of the registered existent fiducia until this day.

The section of selective bibliography, consulted and
cited, and a table of contents also have been included.

Hoping for mild critics, we invite the reader to turn the
first page that covers the first chapter of this work.

16
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