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This paper aims to bring attention to a typologyoftract that is as old as it is current.
Today, more than ever, the agency contract prasassefulness, not only as a traditional means
of achieving free acts, selfless and friendly smryibut especially as a legal mechanism that
allowes the deployment of numerous professionalides. As trade gained huge territorial
expansion and diversification, business intermeskanave become increasingly important, even
vital, and agency, in its various manifestation®vpes a highly flexible legal framework for

achieving their business.

In our scientific approach, we focused mainly oa #tudy of jurisprudence, which is
otherwise quite rich in this field, as well as onth@rough analysis of juridical literature.
Unfortunately, in Romanian doctrine, the agencytiamt made less subject to the attention of
authors, whose studies focused more on other tgpepecial contracts, to the detriment of
agency. However, we must acknowledge the contobut this field of authors such as Fr. Deak,
St. Garpenaru, R. Motica or Cl. Ra, whose works have served as landmarks in ountsaie
labor. We also gave special attention to the legsitution of representation, which has been the
subject of analysis by authors like L. Pop, |. ek, Gh. Beleiu, M. Banciu or P. Vasilescu.
Specific studies which raise very interesting issuelated to the agency contract have been
published in magazines especially, may we herdlreawork of Mr. R. Rizoiu, concerning the
use of agency as a mean to guarantee bonds, avatkeof various authors on the isuues of
common interest agency, that of tacit or apparemtyp Certain authors have been particularely
attracted to the different uses of agency, sudhatsgiven to the managers of companies, which,
through the special practical implications thatas in business life, has caused vivid and steady

doctrinal dispute, or the proxy for legal represtion, especiallly that of the assigned attorney.



An important inspiration source, which has caussdruch unrest, trying to form our
own position in the interpretation of some aspeufisthe agency contract for which the
legislature has established less explicit regulatiavere the French doctrine and jurisprudence.
In particular the work of classics such as Baudagdntinerie and A. Wahl, F. Laurent, M.
Planiol and G. Ripert prove their depth of analysialidity and timeliness argument even
ourdays, as well as the more recent works of vaigerch as Ph . Malaurie, L.Aynés and P.-Y.

Gautier or Ph. Pétel.

Regarding the matter of agency from the perspeciveomparative law study, we have
analyzed especially the regulation of the contirathe French Civil Code, which was the source
and model of the Romanian Civil Code of 1864, al a® the provisions of the Italian Civil
Code or those of the Civil Code of Québec, whidaldishes rules of Anglo-Saxon influence,
inspiring the Romanian legislator in their effaidsmodernize legal institutions by the provisions
of the new Civil Code. Regarding the Commmon Lagalesystem, this, as we have shown,
expresses a completely different view of the ingth of representation and agency contract, so
that references thereto have only been tangeasaf comparative presentation would involve
autonomous studies which would have to be extreedignded and deepened.

Finally, the main object of our study was the setént of the contract of agency with
representation, as it is enshrined in the provsiointhe new Romanian Civil Code, to which we
have to admit the merits of achieving a more modgystematic and detailed regulation of the
agency contract, as well as that of other relaggdllinstitutions, such as that of representation,
or more recently established institutions in Roraaniegislation, such as administering the

property of others, fiduciary or intermediary a@at.

As for us, we appreciate the work of unificationlaivs made by the legislator through
the provisions of the new Civil Code, which adhaesuch a trend established by other legal
systems, namely to include all private legal ingitins in the regulations of the Civil Code. Thus,
at present, the agency contract enjoys unitarylaggny provisions of the new Civil Code, which
puts an end to the boundary established by thel&gre earlier by stipulating the commercial
agency separately from the civil one. Of courseddition to the general rules of the Civil Code,

the various categories of special agents benefih fheir own particular regulations.



We also appreciate the salutary initiative of Romanegislature to achieve, through the
new Civil Code regulations, a systematic statutaggncy agreement, by including among its
provisions the agency without representation (239 et seq.) and by the consecration of
express stipulation regarding the commission amdatiations (art. 2043 et seq.) or the agency
contract (art. 2072 to 2095). The brokerage contracalso regulated (art. 2096 to 2102),
allowing clear delimitation from agency. Also, tRemanian legislator devotes the first distinct
regulation of the institution of representatiort.(a295 to 1314 of the Civil Code), as well as that
of the administration of the property of others.{@2-857).

Throughout our study, we have aimed to achievevanview of the agency contract with
power of representation, based in particular omte set of regulations in this area of the new
Civil Code, on a comparative presentation withghevious legislation, namely that enshrined in
the Civil Code of 1864 and with the relevant praws of the French Civil Code, which has
always served as an indicative benchmark for ol law. We have also paid attention to those
matters which are the subject of a doctrinal debatkuneven jurisprudence, trying to form our
own argued position and to even emit some suggestiiege ferendaon those matters that we
believe could benefit from an optimization of thestéing legal regulations.

The paper is structured in four chapters.

The first chapter includes general considerations regarding reptasen by agent,
presenting the concept of the agency contracsihigtorical evolution and delineating this type
of contract from other similar legal institutionsich as representation, management of the

property of others or fiduciary contract.

Thus, on the relationship between agency and reptaison, we have shown that agency
is essentially a contract by which legal documearts being signed on behalf of another (as
shown in art. 2009 of the Civil Code), but not ay@wan the name of the latter, today the
legislator stating explicitly thataency is with or without representatiofart. 2011 of the Civil
Code.). Therefore, we consider that representasoanly the nature of agency, but not its

essence.

Regarding the delimitation of agency to a juridigastitution that has been newly
introduced by the Romanian legislator, under tlieiémce of the Civil Code of Québec, namely

the administration of the property of others, weehahown that they differ by two fundamental



features. First, the trustee is charged with thequof representation of the principal as regards
third parties, power the administrator does notihsince he just manages property or estate that
he has been entrusted with for this purpose. Ségotite trustee has the power to enter into
legal transactions relating to both the principal @ individual and their heritage; the
administrator, however, can achieve both legal antslegal facts, but they will only affect the

goods that they administrate.

We have also presented one of the situations whelkes that are specific to
administration of the property of others are mosthplicable, namely the fiduciary contract,
which finds its own rules in art. 773-791 of thesn€ivil Code. We believe that the feature that
equally characterizes these institutions isittteitu personaenature: the relations between the
parties are essentially based on trust. Howevéhpoadh there are some common features
between fiduciary and agency contract, we can idlsotify clear differences that delineate the
two legal institutions. The object of the fiduciasgntract is to transfer certain rights. Therefore,
we distinguish a clear differentiation between digency and fiduciary contract: the agent has a
simple power of representing the principal in tbedusion of legal transactions entrusted by the
latter, whereas the trustee acquires a persaytal to the property in trust. The trustee is not an
agent of the settlor or of the beneficiary, sineehlas his own rights over the goods he holds in
trust. We have also suggested, in order to beptglicability of the trust, especially in business
relationships, clearer regulations concerning thstée’s rights, since his legal status is unagrtai
as well as a release of the excessive formalisiighmoper to trust at this time.

In our study, we have dedicated special attentiotiné agency contract, governed by the
provisions of the new Civil Code (art. 2072 to 2)38hich repealed L. no. 509/2002 concerning
the permanent traders. The usefulness of thisafgentract and its wide spread in business are
well known. We have tried to identify the legal ur&t of the agreement, subject to doctrinal
disputes arising in part on how the Law no. 509220ind the new regulation of Civil Code,
stipulate on the contract. We have shown thatptorpart, we believe that the agent who has
only contract negotiating power may act either legirtown behalf or on behalf of the principal,
as instructed by the latter, since the power ofaggntation is always attached to proxy only for
contracting, not for negotiation. Therefore, therghat negotiates and concludes contracts on
behalf and in the name of the principal is alwagting as an agent with power of representation,



but the agent that only negotiates contracts ferghincipal has an uncertain status: on the one
hand, he is working in the name of the principalhe cannot be a broker within the meaning of
art. 2043 of the Civil Code; on the other hand,levworking in the name and on behalf of the
principal, he does not conclude legal documentsheocannot be an agent with power of
representation within the meaning of art. 2009hef €ivil Code' A person (in this case, the
agent) which only does material acts on behalfiarttie name of another, is a contractor rather

than an agent.

Also, in Chapter I, we have presented various appbns of the agency to specific

matters, either regulated by the Civil Code or ptaws.

Particular attention was paid to the tacit proxyesfiprocal representation of the spouses.
In this respect the question is whether, undernéw legal regulations, which repealed the
statutory mandatory community property of the spsughe legal presumption of their tacit
mandate still exists or not. As far as we are corex® we believe that art. 345 of the new Civil
Code enshrines the presumption of tacit mandatieeo$§pouses in respect of acts of conservation,
use, management and acquisition of common propetigther movable or immovable, which
either of the spouses can enter both in their oamenas or as legal representative of the other
spouse, as an expression of parallel managemenbrafmnon goods mechanism (excluding
express limitations set by art. 345 paragraph 1esee Il and paragraph 3 of the Civil Code), a
system that was picked up by our legislator from piovisions of the Belgian Civil Code. In
light of the new regulations, it can be concludkdtttacit mandate to represent each of the
spouses in managing common property is no lodggulanopresumed by the legislator, since it
is characteristic of the legal community of progemtgime. Now the spouses may waive the
consent of the legal regime, but with the oppotiuto give each other power of representation

in achieving their rights by way of an agreement.

We have also addressed the issue of the legalenafuthe relationship between the
manager and the company, that has generated muttindb debate over recent years. Classic
Commercial law imposed the theory of the contrdch@and between the manager and the

! Article 2009 of the Civil Code defines mandate faes ‘tontract whereby one party, called the trusteepbkged
to enter into one or more legal acts on behalhef dther party, called the principal.”



company. Thus, it was considered that the basikeofelationship between the manager and the
company was a common law agency contract. The Cimile itself establishes,in a more general
manner, the same solution, stating thatdtions between the legal person and those whikema
up its management bodies are subject, by analagyhe rules of agency, unless otherwise
provided by law, the articles of incorporation oratus "* These legal provisions seem to
support the theory of contractual nature of theatr@hship between the manager and the
company, more so, the more the ideea of the ageocg appears repetitively in other texts of
the Company Law.As far as we are concerned, we'd rather sharehtbery of the organicist
nature of these relationships. As it is clear fitia express provisions of art. 72 of the Company
Law, agency bonds are established between the &drator and the company, derived from the
partnership agreement or from the decision of tleme®al Meeting of Shareholders. Express
acceptance of the appointment as an administrategrding to art. 1532 par. (3) of the L. no.
31/1990, leads to the establishment of contractlations with the company. At the same time,
however, we can not ignore the rules of public oestablished by the legislator with regards to
the administration of companies, such provisiompeax legeapplicable to those who act as
administrators. They show the legal framework iniolththe company establishes juridical
relations to third parties, through its managenbemty. The administrator, in their relations with
the company, acts as an agent, under the stipuatid the agreement that they concluded,
accepting the status and powers fixed by the acisamrporation or by the decision of the
General Assembly of Shareholders. At the same timigis direct relationship with third parties,
the administrator has the identity of a body of doenpany, having powers of representation
derived directly from the law, which empower himaat in the name and on the behalf of the
company even outside the limits set by the prorgpfar as such acts are within the limits
established by law, and third party contractordngcin good faith are not aware of the
conventional restriction of the administrator’'sidat We therefore consider that in relations with

third parties, the person who acts as administratorthe company will act as a legal

2 Article 209 paragraph (3) of the Civil Code

% Article 137 * paragraph (3); art 137 2 paragraph (When there is one administrator and he wants te ge

proxy up, he will have to convene the Ordinary Gahlleeting” Art. 144 1 paragraph. (1yBoard members shall
exercise their proxy with prudence and diligencea gfood administrator;"Art. 153 * 2 paragraph (1)The term of
the proxy of managers, respectively that of thecEtiee Board and the Supervisory Board memberdeisrmined

by the articles of Incorporation, but it may notegrd four years. [...] ".



representative (statutory body) thereof. The soofdbe functions and power of representation
of the administrator will be primary legal and ordgcondarily conventional, since art. 55
paragraph (2) of Law no. 31/1990 states thla¢ 'terms of the articles of incorporation or the
decisions of statutory bodies of companies [..Hicl limit the powers of these bodies given by

law, are inapplicable to third parties, even if yinere published

With regards to the judicial representation proxigctrine has often revealed the
difficulties arising from trying to determine thegal nature of the contract between attorney and
client, caused by the complexity of the lawyer'ssian. Given the fact that the attorney’s
activity is often more complex and extensive thhat tof a trustee, we consider the legal
assistance agreement to be a special typology mferion, a legally named contract which
involves various obligations of the lawyer; therefathis complex operation may meet both an
agency contract, to the extent that the lawyeremeasenting the client in the development of
legal acts, may they be material or proceduralyelsas a contract for work, which implies that
the contractor does material acts and dees fabehefit of the client, such as giving assistance /
advice or drafting legal documents. In conclusiam consider this contract to be complex,
enjoying its own special legal regulation estalddhby L. no. 51/1995 and the Statute of the
Attorney Profession, to which the regulations & tivil Code and those of the Code of Civil

Procedure serve as common law.

Finally, also in Chapter | of our study, we presenthe legal characteristics of the
agency contract. We pointed aut the welcomed clsangale by the legislator in the definition
of the agency agreement, by removing its grafuigsumption, in the context of the last decades,
which have seen an accelerated professionalizatidhis type of contract. Through this, the
Romanian legislator expresses the evolution ofafpency contract, as well as its natural and
necessary consequences: these days, agency seemdikmgaid work, involving a specific
protection of the trustee against the principalwali as a necessary protection of the consumer
against the professional trustee.

The issue of identifying agency as a unilateralbdateral contract sparkled some
doctrinal dispute. If the proxy was given to thestee in return for a salary, it is obvious that th
agreement will have a mutually binding nature, athlparties bind each other: the reason for
which each contracting party takes up a bond isctrellative obligation assumed by the other



party. If the agent works free of charge, the ppacdoes not owe the trustee a payment of
money for the services rendered by him, but dutiregexecution of the proxy, the burden to
other obligations arises. What is missing, howeigethe interdependence of mutual obligations
of parties, which, in our view, is an essentiahe@at that qualifies a contract as being mutually

binding.

Chapter |l of the paper is devoted to the analysis of the itmms$ of validity of
conventional agency, both the substantive anddhedl conditions being presented separately.
Thus, we have shown that in addition to the gensrgLirements for validity of contracts
stipulated by art. 1179 par. (1) of the Civil Codertain conditions that are specific to the
tripartite mechanism of conventional representaiwihhave to be met, namely (1) the existence
of representativeness , (2 ) the existence ofrtteant to represent, communicated to a third party
contractor , (3) the manifestation of the represtg’s will, which has to be valid, free and
uncorrupted. We also believe that to achieve vatidventional representation , besides valid,
free and uncorrupted will of the representativeat furidical doctrine has revealed as a condition,
the same requirement must be met with the perspresented, in order to empower another
person to enter into a legal act whose effectsaeitlur in their person and their heritage .

On the ability of parties to contract, doctrine masorded controversy generated by the
guestion of whether the representative has to hdl/egal capacity in order to enter into valid
legal transaction for which they were authorizedstF the question is whether the trustee
expresses at the conclusion of the act for whichvas empowered the principal’s will, or he
expresses his own intent as well. For if we consitiat he only expresses the will of the
principal, shall be sufficient for the latter tovieathe ability to enter into the target document; i
what concerns the trustee, he will only need taesga valid (that is to have discernment ) and
uncorrupted consent ( art. 1299 of the Civil Codéf,)on the contrary, we consider that the
representative expressed their will to the conolusif the targeted act, then they should be able
to conclude that act themselves. As for us, we terzklieve that the agent will not only express
the principal’s will in executing a proxy, but hasvn will as well. Secondly, we believe that we
should differentiate between two aspects: is iegsary for the trustee to have full legal capacity
to conclude a valid targeted act, or is it requieednly have the ability required for the prindipa
himself in order to complete the operation? Of seuhat given the explicit rules established by

the legislator in the new Civil Code, it is easyctarify this aspect: art. 1298 of the Civil Code



requires both representative and represented capacity to conclude the act for which
representation was given.Therefore, the ability required of the trustee ldohave to be

reported to the nature of the legal document ferabnclusion of which they were authorized by
the principal. In what concerns the principal, timeyst have the ability required by law in order

to conclude the legal acts for which they had erguew the trustee.

We have pointed out that the legal regime appledbllegal entities, as principals, is
more severe than that enjoyed by individuals, wdro lwe held responsable for the excessive acts
of their agent only in terms established by arO9Bar. (2) of the Civil Code, namely when the
third party contractor may rely in good faith ore tApparent existence of a proxy given by the
principal. A legal entity, instead, in its relatgimps with third parties,$ bound by the acts of its
legal bodies, even if those acts exceed the pofverpoesentation conferred by the articles of
incorporation or by statut, unless it proves thhe tthird party had knowledge of this at the
moment of the conclusion of the "aart. 218 par. 2 of the Civil Code). This meahattin
relation to third party contractors, the limitstble powers of representation of the legal entity
bodies are considered to be those established wy tlzose set by the principal himself
(conventional agency) being valid against thirdtiparonly if known by them. But these legal
provisions concern the representation of the legaity through its administration; the legal
entity may also appoint representatives accordingpimmon law; these trustees will be subject
to the provisions of the Civil Code relating to agg, so they can act on behalf of their principal
(that is the legal entity represented) only witthe powers given to them, in terms of art. 2017
of the Civil Code.

On the criteria of interpretation of the limits $et the trustee’s powers, two orientations
have emerged in doctrine and jurisprudence: oné ddaocates a strict interpretation and
limiting the extent of general proxy and anothehjali favors a more permissive interpretation
of it. As far as we are concerned, we share thergkorientation, as we consider that acts of
alienation are not prohibited to the general adpgman absolute manner. According to art. 2016
par. (1) of the Civil Code, an agent with generaixy can only conclude acts of administration,
but this right should be understood in its fullndsspractice, heritage management involves, in
addition to actual preservation and management umegssome acts of alienation concerning
some of the principal’s goods; these acts, relabvie principal’s heritage as legal universality,



circumscribe the goal of good administration. Aldee Civil Code stipulates that the trustee is
required to ensure the preservation of the prifisipaoperty during the execution of the préxy

these acts of preservation may involve even theafahese goodsin cases of emergency .

Another issue raised in the paper is the form efdfgency contract and the validity of
the tacit proxy. The new rules contained in artl2@ar. (1) of the Civil Code does not
reproduce art. 1533 of the old Civil C8dvhich explicitly recognized two types of proxyret
tacit and the express proxy. Therefore, juridicattdne has raised the question whether, under
the new legal provisions, a tacit proxy can be gaied as valid, since current regulations only
expresses reference to the tacit acceptance gifrtxy, but keeps silent about the tacit offer to
contract. We believe that this issue has beenfigldyisince jurisprudence and doctrine have
repeatedly confirmed the admissibility of any ewvide of tacit mandate, both in terms of its
conferring and its acceptance, these means of fx@iofy left to the discretion of the courts of
law. Thus, evidence of tacit proxy will be carriedt by both the parties and the third party
contractors or other third parties, by any meansnjieed by law, proving beyond doubt the
intention of the parties to confer, respectivelyateept the proxy, regardless of the value of the
act for which the proxy was granted. Thé probationenrequirement of a written document
would contravene the very notion of tacit proxy.céese the written proxy is express by

definition.

Chapter |1l of the paper presents the effects of the agencyanwith power of
representation, both over the relationship betwhercontracting parties, and over their relations
with third parties.

Thus, we have analyzed separately the principaits tae trustee’s obligations, as they
result from the provisions of the new Civil Coddthdugh the present legal provisions conduct a

detailed and systematic regulation of the effettth® agency agreement, we dare to propese

* Article 2019 para. (2) of the Civil Code providé®uring the period of time in which the goods reeei in the
execution of the proxy, from the principal or os behalf, are in possession of the trustee, heust to preserve
them!

® Article 2024 para. (2) of the Civil Codetn’case of emergency, the trustee shall sell thalgavith the diligence
of a good ownet.

® Article 1533 of the Civil Code of 1864(1) The proxy may be express or implied. (2) Adaape of the proxy
may also be tacit and result from its executiorthgytrustee.”



lege ferendaan explicit stipulation of the mutual loyalty ofpition of the parties. Currently, this
only results implicitly from the provisions of a&018 of the Civil Code for the agent, and of art.
2025 par. (1) of the Civil Code for the princip@loctrine generally recognizes the duty of
loyalty only for the representative in the casenfordinary proxy; only in the case of a proxy
given in common interest of the parties doctrineogmizes the obligation of loyalty for the
principal as well. The principal’s obligation togmide the trustee with the instructions necessary
for proper accomplishment of their mission, whihits turn, only echoes of the regulations of
art. 2025 par. (1) of the Civil Code, would be daisie to be explicitly stipulated in the case of
non-professional trustees. As a corollary, professi agent should have an obligation to advise
the principal, similar to that established by Fietew. Also, we consider necessary to stipulate
an obligation of confidentiality for the trusteegncerning the information which has come to

their notice in the performance of their proxy.

We have stressed that the execution of the missidhe trustee does not necessarily
imply actual conclusion of the act for which thastiee was empowered, but it is sufficient for
the agent to prove that they have acted with dligedice required to achieve their mission. The
difference in treatment which the legislator showwards a remunerated representative in
comparison with an unpaid trustee on the mattehefdiligence required (art. 2018 para. 1 of
the Civil Code) has been interpreted by some astimothe sense that in the case of a paid agent,
the trustee whose fault was found by the court Wdnel obliged to repair all damage suffered by
the principal, while in the case of an unpaid agenty partial reparation will be granted. As far
as we are concerned, we believe that the prinoifplell compensation for the damage will apply
regardless of the consideration of the paid/frey @@ the representative, as far as it could be
ascertained direct causal link between the agéatls and the damage suffered by the principal.
In other words, we consider that the distinctiotwsen free and paid agency is done only in
which regards the criteria for determining the faflthe trustee in the manner of execution of
their mission; once the fault is established, it diaw the necessary repair of the direct damage

that has resulted from it, according to the lawliapple to contractual liability.



As a principle, the Civil Codeexempts from liability the trustee who has fuéfl their
duty, in the case in which third party contractéad to discharge properly their obligations
towards the principal. The possible non-performarme third party contractors of the
obligations assumed towards the principal, or cefe performance thereof, is from the point
of view of the trustee, a fortuitous event, for @hliiability is not presumed, but it will engage
only when the trustee explicitly binds themselves duch cases. Trustee’s liability against the
principal on contractual grounds, must necessael\pased on their guilt about how they have
carried out the mission entrusted by the principafier the general conditions of the contractual
liability of the debtor . Therefore, the obligatitm execute the proxy is not accompanied by an
obligation to guarantee the performance by thaltparty of their obligations. However, parties
to the contract of agency may decide, by their ement, to hold the trustee liable for improper
performance of obligations by third party contrastagainst the principal.

Regarding probation by the trustee of the fulfilerhof the duty of care, remember that
the agent can take both obligations of result anliyations of means. However, regarding the
main obligation of the trustee, that is to caretf principal’s businesses diligently, this is an
obligation of means; the trustee is not presumeltygn the absence of the principal’s probation,
who is unhappy with the way his agent’s pay of sask

The act concluded with oneself and the dual reptatien have also been the subject of
our analysis. Thus, we believe that the basis\dlidation of the contract that the representative
concluded with themselves or by double represamatan not be breach of the duty of loyalty
of the trustee, derived from the convention, atedtan literature; we consider that it will leaceth
principal to seek damages only, to the extent si@h operation has caused them damage, by
getting a lower value from the other contractoraiy case this does not constitute grounds for

invalidation of the act.

On the obligation of the trustee to give accounth® principal, we have pointed out the
possibility of tacit dispensation from the obligatiof the trustee to give account, in cases of

relationships based on a high degree of confideWe therefore consider that real accounting

" Article 2021 of the Civil Code: Unless otherwise agreed, the trustee who has l&dfithe mission does not
respond to the principal on the obligations assurbgdhe persons with whom they have contractedssntheir
insolvency was or it should have been known atithe of the conclusion of the contract with thosepde."



will be held by the trustee only if the principatpeessly required it; since the law does not
explicitly require any form of this managementsiup to the principal to determine the form in

which the trustee must present the accounts.

Regarding the trustee’s obligation to give the @pal all assets held under proxy, it is
important to note that the agent must deliver mdy direct, but also indirect gains, according to
the principle &x mandato apud eum , qui mandatum suscepit , neitmanere debét A highly
debated issue in the literature and in legal ptaas the prescription of the principal’s right to
act against the agent for the execution of theiigabon to give account. Currently, the
principal’s limitation of right of action for thesturn of money or other property received by the
trustee from third parties during the executiontloé proxy, will operate according to the
regulations established in the new Civil Cbdef course that these provisions of the Civil Code
are applicable only to agency contracts concludied the entry into force of the new Civil Code,
on October the 1st 2011, according to art. 102 .péta of Law no. 71/2011 for the
implementation of L. no. 287/2009 on the Civil Cdde

Particular attention was paid to the agent suliginuoperation, considering its legal
nature and the effects generated between the parigkto third parties.

First, we consider the situation covered by paratyi@) of art. 2023 of the Civil Code to
be assimilated by the legislator to that in whioé principal authorized the substitution, the legal
consequences of achieving the substitution beiegséme in the relations between the parties,
with the additional requirement imposed by paralgrdp), namely that the trustee would
immediately notify the principal about the subgtdn. Also, according to the new regulations of
the Civil Code (art. 2023 para. 5), the duty ofecavhich the trustee must exercise when
choosing a substitute would have to be much grelagecan be found guilty not only for known
insolvency or disability of the substitute, but isaly whenever the substitute does not have the

same capacity as the trustee himself to executprthey.

8 Article 230 of L. no. 287/2009 on the Civil Codepublished, establishes that at the entry intoefarfcthe new
Civil Code (October 1st., 2011) repeales Decreel6@/1958 on statute of limitations

° Article 102 para. (1) L.P.A. no. 71/2011FHe contract is subject to the provisions of lavidrce at the time when
it was concluded in all that regards its conclusionterpretation, effect, performance and termioati



In the determination of the legal nature of therapen of agent substitution, we have
shown that, traditionally, it is regarded as a d¢gbicase of subcontract. As far as we are
concerned, we consider that the two concepts difgh by the fact that substitution can be
made without the permission of the principal, excepthose cases where it is expressly
prohibited by law, as well as by the responsibilitgt the agent owes for the substitute’s deeds,
which, in the case of an allowed substitution,n/@ liability for their own fault, concerning the
way in which the agent had selected and trainen sidstitute. In conclusion, we believe that
agent substitution does not meet every aspectedietial regime of subcontracts; it rather seems
to be asui generignstitution, with its own characteristics, whiclifer according to the specific

circumstances in which the trustee substitutiorursc

We stressed the importance @é¢ lege ferendaecognition of a direct action of the
substitute against the principal. The French pasitaw it is an established fact that the two
extreme parties of the substitution operation candaectly against each other. Alongside the
original action given by the legislator to the pipal, there is another in favour of the substitute
thanks to the effective intervention of jurisprudenin our law, unfortunately, in the absence of
an express provision of the law, the substitutesdue have the possibility of resorting to direct
action against the principal, but only the ordinabfique action (under art. 1560 para. 1 of the
Civil Code), this being obviously a much more diffit way of satisfy their interests in relation
to the principal. Therefore, we believe that arewtation of our magistrates towards the French
case law would be welcome, in oreder to meet theeipte of equity, as currently the substitute
is at a disadvantage relatively to the principdipvis the beneficiary of a direct action, under art
2023 par. (6) of the Civil Code. In the light of alneady lengthy French case law in this respect,
it has emerged as an obvious conclusion the ugssilaf this action and, indeed, we dare to talk
about the need to recognize it in Romanian lawuginoa legal express provision or at least by

case law constantly oriented in this direction.

Regarding the principal’s obligation to indemnifyettrustee for the damages they have
suffered duet o the execution of the proxy, we rehawvn that the repair will cover not only the
losses suffered by the trustee as a natural anessay consequence of the execution of tasks
received, but also due to accidental causes, gsdsithe principal can not prove that their origin
would be a breach of the trustee.



With regard to the remuneration due by the priridipahe trustee, French law considers
that the judge may change the amount of the feesl fior the trustee, if it was set in advance,
without having known the real importance of thevesr that would be provided by the trustee.
Our recent doctrine has abandoned this approacisjdaring that the principal can be relieved
of the obligation to pay the remuneration agreedhieytrustee only if they demonstrate a breach

of the contract by the agent, which is an opintuat tve share.

Another issue which was the subject of our analyss the situation of plurality of
principals. In legal literature, divergent viewsvhabeen expressed on the question whether
principals’ solidarity operates in those cases Imcl they had given the power of representation
through different proxies. In Italian law, for expl®, the legislator has explicitly clarified this
issue, showing that the power should have beemdiyeall principals in a single proX This
requirement, however, is not claimed by the Romatfegislator, which suggests that the joint
liability of principals against the agent is inadeven if the power to represent was conferred to
achieve a common interest business, but throudhreift acts (documents). Of course that all
principals must have agreed to be bound jointlyiresjahe agent that they have delegated to
carry out business on the behalf of all of them¢@osensus (agreement - negotium juris) should
be done by unanimous agreement, but it can be dedom separate documents (proxy-

instrumentum probationis).

In what concerns the relations of the represerdatith third party contractors, we have
showen that even if in principle no direct relasbip is being established between the agent and
them, exceptional situations may occur, in which titustee themselves establishes direct legal
relationship with third party contractors, either tort or even contractual grounds, by making a
personal commitment to the third party, through istict act. Regarding excessive acts
concluded by the agent without authorization orextess of proxy limits, although doctrine
supports the idea of their validity, as acts praadgdirect effects between the third party and the
agent, we believe that these acts are void for t#ckonsent of the principal, who has not

expressed the will to join the act either direchthrough a representative. In what concerns the

1% Article 1726 of the Italian Civil Codeif'the power to represent was given by many petiptaugh a single act
and with the purpose of concluding a contract ahowon interest, revocation has no effect unlesastbeen done
by all the principals, except if a just cause isnigeinvoked.”



agent, he signed the document on behalf of thecipah so with the intention that the legal
operation performed would produce direct effectsh@nprincipal, the agent having no intention
to be personally bound by its effects; the thirdtyp&ontractor, in their turn, joined the act to
establish direct contractual relationship with phiecipal, not the agent. So, without creating any
contractual relationship between the third partytactor and the agent, the excessive act
determines tort liability of trustee to third partyut this is conditional on the good faith of the
latter at the time of contracting and the existeotan injury suffered by the third, due to the
unenforceability of the act against the principdijch is a damage that the third party contractor

will have to prove.

Ratification was also presented in the paper, shgwhat it can be achieved in the same
terms as the proxy, that is, in principle, it isansensual act, since the requirement of symmetry
of forms is operating only when the act done bytthstee isad validitatema solemn one. Tacit
ratification results from the intent of the paiityferred from the facts taken into consideration by
the court and especially from voluntarycompleteiipbexecution of the obligation, that has been

done deliberately by the party against which th&rat is being invoked.

Regarding the apparent proxy, doctrine and jurd@nge sometimes stated that
principal’s liability to third parties acting in gd faith for the acts concluded by the agent
outside the limits of their power is based on thespmption ofin eligendofault. We can not
share this view. For purpose of enforcing agaimstdrincipal the excessive acts of the agent, the
third party will have to prove the principal’s guiWhich can not be presumed. Thus, under the
rule of the current regulations, apparent proxyl willy exist if the third party claiming it can
prove culpable and misleading conduct of the ppalkisince it can not exist in absence of the

fault of the "represented"” one.

The fourth and finalchapter of our study is dedicated to the termination & #gency
contract, showing the causes of interruption oftiatual relations (focusing particularly on
contract revocation and the issues that it gen®ratihe clauses of contract continuation
following the occurrence of a case of contract eemsd the exceptional situations where the

legislator imposes that contract should continuenef there are grounds for its termination.

Regarding the duration of the contract, it shoudnoted that unless the parties have
expressly agreed on a certain contractual term|ethislator provides that the agency contract



shall cease afterthiree years from its conclusiotifart. 2015 of the Civil Code). Therefore, the
contracting parties can not agree on a perpetuah@g contract. So, in light of the new
regulations, the contract may only be agreed fioxead or determined period of time, which will
either be expressely agreed by parties or estaolibii a suppletive legal regulation.

We also consider it is important to note that tlyerecy contract has an essentially
revocable nature. Agency is revocable by its veafure, preserving this character despite any
stipulation to the contrary. The posibility thaetparties would stipulate irrevocability clauses
was taken into consideration by the Romanian lags| the new Civil Code containing explicit
provisions regarding the proxy that the partiesehdeclared to bgrrevocable”: art. 2031 par.
(1), art. 2032 par. (2). In this case, proxy revmrashall produce its specific effect anyway,
ending the contract, but the principal’'s conduatbieach of such agreement of the parties, will
be severely appreciated, being presumed guiltymguistified dismissal if they do not prove that
the revocation was due to the fault of the trusteeself or to unforeseeable and unavoidable
circumstances (art. 2032, paragraph 2). So if tleeseich a clause oirfevocability”, it does not
deprive the principal of the power to revoke thexyr only the burden of proof of the reasons of
dismissal shifts from the agent to the princip&lithe agent asks for damages for unjustified
dismissal. We must not believe that the mere facéwocation of a preoxy statedrévocablé
will necessarily determine the principal’s respoiigy to indemnify the trustee, as the principal,
under par. (2), art. 2032 of the Civil Code, caefthemselves from this liability, by proving that
their decision to revoke the proxy was determingdhe fault of the agent himself, or by a

fortuitous reason.

Regarding the effects of the proxy revocation, \ae@ehshown that this unilateral action
taken by the principal shall take effect by terntimm of contractual relations between the parties,
from the moment when the agent knows or should heneevn it, regardless of the form in
which it was issued, or the fact that the principas$ notified the trustee, or the latter knew ¢ wa
able to know about it in another way (as resulfrogn reading art. 2036 and 2031 of the Civil
Code). For the withdrawal of the proxy done by guacipal to be enforceable against third
parties, they, in their own turn, must have, ortidhave had knowledge of it. The new Civil
Code regulations distinguish between the two categ®f obligations of the principal in case of
revocation: specific obligations, arising from tlagv (art. 2025, 2026, 2027 and the one that is



correlative to the agent’s right stipulated in @029), which are due regardless of the reason for
revocation, and the obligation to pay additionahdges, designed to repair the damage caused
by the dismissal, but only if it was unjustified umexpected. Therefore, revocation by itself does
not entitle the trustee to damages, since it repitsshe exercise of a legal right of the principal
De lege ferenda, we consider that it would be dgefmention that withdrawel of the proxy can
be done tacitly not only by empowering a new tredier the same business, but also by its
realization by the principal himself; such provisialready exists, for example, in the Italian
Civil Code (article 1724).

Another question raised in this paper is the alloweafor revocation. We believe that if
the parties agreed on a salary due to the trutstey will be entitled to collect it fully, as lorags
the principal can not prove that their decisiomei@oke the proxy was determined by the agent’s
own fault in execution of the mission. Accordingad. 2032 of the Civil Code, in the event of
unjustified or unexpected dismissal, the principdl be bound to pay the trustee both their due
salary (art. 2032 para. (1) sentence 1, in relaioart. 2027), as well as to repair the damage
caused by the revocation (art. 2032 para. (1) seca@mtence). In addition, if the agent had
suffered damage resulting from acts of executmgggdroxy, until it was revoked, it will also be
repaired by the principal (art. 2032 para. (1) sec¢ 1, in relation to art. 2026). Under the
current legislative regulations, unpaid trusteel Vo entitled to a repair only under the
conditions laid down in art. 2032 of the Civil Codbkat is to repair damage directly caused by
unexpected or unjustified revocation, which thestiee will have to prove according to common
law regulations. Regarding the clause by whichapent gives up his indemnity, the trustee will
always preserve the right to claim compensationhd revocation of its proxy is ordered
abusively or unduly by the principal, which is ciaagshim harm, even if the agent had explicitly
gave up the rifght to claim damages through a previclause. We appreciate that no amount
will be payable by the principal because of theerfact of dismissal, without proving its unfair
and prejudicial nature, no matter what the paties established by contract. We believe that art.
2031 par. (1) of the Civil Code establishes a ailpublic policy, concerning a special regime of
unilateral revocation of the proxy done by the gipal, which is different from the one
established by the common law (art. 1276 of theil@ode), which allows the parties to

condition the right of contract withdrawal of a leéihsuch as an allowance.



A matter to which doctrine has given special attenis the right to revoke a proxy given
for common intererst of the parties. This right geestionable, given that the principal’s
discretionary right to revoke the proxy is baseecmely on the fact that the proxy was given to
satisfy his interest and therefore only he is ablaletermine whether this interest is being
pursued and achieved by the agent or not. Givemidr@ner in which the legislator intended to
regulate the right of the principal to revoke tliexy, we consider that the situation of the proxy
given in common interest of the parties is similarthat of the proxy which was declared
“irrevocablé'™: the principal may exercise the right to revoke gioxy, which is sealed by the
law through mandatory provision, which does nobwlthe parties to waive the clause to the
contrary, declaring the proxyrtevocablé. In the case of a proxy agreed by parties foirthe
common interest, it can be assumed that the pantgeded it to not be revoked in its sole
discretion by one of them, which would violate timerests of the other in the business,
therefore, for it to be unilateralely irrevocablduis being the presumed intention of the parties, i
may be considered that they would have tacitly edjren an irrevocability clause; the proxy,
being given by mutual agreement to achieve théarasts, will be abolished in the same manner,
that is all by agreement of both stakeholders. déresequence would be the application in the
matter of the proxy given in common interest of bgal provisions concerning the proxy the
parties declaredrtevocable”, namely art. 2031 par. (1) and art. 2032 pa). ¢f the Civil Code.
Revocation of the proxy given in common interesttliy principal will be consideredifidue”
whenever it will not be motivated by the agent'silfaor by a fortuitous event, which the
principal will have to prove. In their absence oithe case of unconvincing means of evidence,

the principal will be obliged to compensate therager damages due to revocation of their

proxy.

Given the legal provisions regarding unilaterairtigration of contracts established by the
new Civil Code, we could not ignore the issue @ itthpact that these regulations generate over
the agency contract. The right of the contractiagips to unilateralely withdraw the proxy has

its legal basis firstly in special legal provisionbich concern this contract (art. 2030 to 2034 ,

| ikewise V. Terzea, ifhe New Civil Code annotated with doctrine andspriudencevolume II, Ed. Universul
Juridic, Bucureti, 2012, p. 939: dccording to art. 2032 par. (2) of the new Civild&p when the parties consider
the proxy to be irrevocable, it is possible to hexadhe proxy, under the condition to pay for dansadgfeunjustified.
Therefore (...), in the case of a proxy given imomn interest of the parties, revocation of thexgrs possible"



2036 to 2038 of the Civil Code) and only secongarib the extent that the special legal
provisions shall not depart from it, in the gengyedvisions laid down by the legislator in the
matter of unilateral termination of contracts, ngmart. 1276-1277 of the Civil Code. We
conclude that in the case of the agency contraetnew provisions concerning the possibility of
unilateral termination of the contract, namely 4276-1277 of the Civil Code do not produce
changes in the rights of the parties to terminageasigreement unilaterally, which was established
by specific rules concerning the agency contrabe possibility of unilateral termination of the
contract is governed by special legal stipulatiombjch are justified by the nature of the
contractual relationship, that is essentiallytuitu personag so it justifies the special

arrangements that benefit the parties in relatoiné general rule.

Regarding the trustee’s giving up the proxy, inaldgerature it has been expressed the
view that the parties may agree by contract onaasd by which the representative would be
waiving his right to withdrawal. In light of the @visions of the new Civil Code, we consider
that such a stipulation of the parties would bdfaative, not being able to deprive the agent of
his right of contract renunciation, which is seatletbugh a legal provision that we consider to
have the character of public policy, and not a stp@ nature. We believe that the courts of law
should pay particular attention to those situationshich the agent will invoke external reasons
that led to the impossibility of execution of theyy; whether the trustee gives up the mission
due to such causes, or because of their own taely, will anyway have the right to be paid not
only for the acts that they actually performedtfog principal, but also for those that they would
have achieved, if reasons not attributable to tihech not made them unable to achieve them.
Depriving the agent of the right to remuneratioowdt in all cases only be a consequence of
their negligence that caused failure of those dmera When plurality of agents, we consider
that the legislator should establish the rule @irtunanimous consent if they want to give up

their mission, but only if they were contractuadlyliged to work together.

Another cause for termination of the agency agreensedeath, incapacity or bankruptcy
of either party. We believe that de lege ferenta, legislator should distinguish between two
different assumptions on future regulation of tissue. The first situation would be the death /
disability / bankruptcy of the principal, when thgent should indeed, as proof of his loyalty to
the principal and of the due diligence in manadimginterests, continue execution of the proxy,

despite the occurrence one of the circumstancestioned, until the principal / heirs /



representatives shall give discharge, whereas matmg the contract no longer presents
imminent and immediate risk of damage to their redes. In other words, in such cases, the
requirement currently imposed by the legislatootigh art. 2035 par. (2) should be maintained.
Another hypothesis, however, totally different, tenk, is the death / inability / failure that
occurs with the representative person themselvesreaking it objectively impossible for them
to be able to continue execution of the proxy. Wichsa situation, we think that the current
requirement imposed by the legislator to the hemepresentative is excessive, binding them to
continuate the execution themselves, otherwiseonisly ordered to compensation (according to
art. 2034 para. 3 of the Civil Code), where theyldeexercise the right to give up the mission.
We believe, therefore, that in such circumstanttesspbligation of the heirs / representatives of
the trustee to immediately notify the principal tbause for termination of the contract
(obligation imposed by the legislator in art. 2Q&&Fa. 1 of the Civil Code.) would be sufficient
and more fair than to oblige them to continue thelues a mission they had not accepted and for
which they are not proficient. Certainly the cutrdagal regulations allow them to free
themselves from this obligation, which seems exeessut only with the consent of the
principal or by giving up the proxy, with an orderpay damages under the terms of art. 2034
par. (3) of the Civil Code.

Regarding the clauses stipulating continuatiorhefdontract after the occurrence of one
of the causes of termination, we consider thatrdeoto decide on the suppletive or imperative
nature of the provisions in art. 2030 par. (1) Civil Code, we should differentiate between
the cases of contract termination that are refetoetly the statutory text. Thus, in terms of
revocation of the proxy done by the principal, aslas the trustee’s right to resign, we consider
that the regulations contained in art. 2031 pay.afdd art. 2034 par. (1) of the Civil Code
establish that the parties may exercise this rightany timé&; for the principal, the legislator
even explicitly states that they will end the cantrunilaterally by their will even if it was
declared ifrevocable' by the parties. Therefore, since the legislagspects the discretionary
right of the parties to terminate the contractnruailateral way, we consider that the parties may
not derogate from this rule, so stipulation of gmgvision waiving the right to revoke / give up
proxy will be ineffective, its only possible effebting the production of an obligation to pay
damages. Therefore, the provisions of the art. 2080 (1) point a) and b) are mandatory.

Regarding the situation of death, incapacity orkibaptcy of one of the parties, we consider that



art. 2030 par. (1) of the Civil Code, which states termination of the contract in the occurrence
of such circumstances, has only a suppletive napadies being allowed to stipulate further

continuation of the contract.

Regarding the exceptional continuation of the amttafter the occurrence of a case of
termination, we consider that the protection caeferto the parties by art. 2030 par. (2) of the
Civil Code consists only in the possibility to regti the other party compensation for the
damage caused by exercising the right of withdraasalegulated by art. 2030 of the Civil Code;
an enforcement of the obligation in this case, Hgroentinuing the contract against the will of
one party would not be possible even in such cigtantes, the parties / their heirs keeping the
right to withdrawal, that they may exercise ahy timé&, with the only possible consequence of
an order to pay damages under the conditions $pedii art. 2032 and 2034 para. (3) of the
Civil Code.

Finally, our work concludes with a final section odnclusions, which have been
exposed to in this summary, and with the presenmtaif aselective references, that has served

as a milestone in our scientific work.

Certainly never a scientific paper can be consitlemmplete or satisfactory to the author.
Some aspects of the relations generated by thecpgentract will be subject to future concerns,

since we intend to extend our study of this matter.
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