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Key words: private life, the right to liberty, sexual inviolability, crime, active
subject, passive subject, victim, minor, family member, close relative, direct relative, co-
author, physical person, juridical person, juridical object, material object, the body of the
person, the objective side, action, constraint, threat, consent, sexual act of any nature,
sexual rapport, acts of sexual penetration, oral sexual act, anal sexual act, subjective side,
direct intention, indirect intention, praeterintention, attempt, consumption, consequence,
rape, sexual aggression, the sexual intercourse with a minor, seduction, sexual perversion,
pornographic materials, sexual corruption, obscene acts, beguilement, recruiting of minors,

sexual harassment, abuse of authority, office, incest, penal code, doctrine, sanction.

ABSTRACT

1. The purpose and object of the research

One’s sexual life represents “an intimate aspect of private life”, according to the
European Court of Human Rights, recognizing every person’s right to have a sexual life at
one’s choosing, according to his or her profound identity.

Since the oldest of times, human sexuality had an institutionalized form, legitimate
and controlled by juridical provisions, religious consecrations and civil institutions,
representing an important source of conflicts that affected social order.

In the present paper, we aim at analyzing all the crimes regarding sexual life both
from the perspective of the provisioning from the current Romanian Penal Code and
through the dispositions of the new code that will enter in effect on the 1% of February
2014.

At the same time, we have not ignored the previous provisions of the current Penal
Code, in effect since the 1% of January 1969.

For the elaboration of the paper we have used consecrated research methods like:
documentation, logical, comparative, applicative methods as well as examination of
judicial practice. We have taken into account the local specialized doctrine, published and
unpublished solutions of judicial practice, expressed opinions of foreign authors as well as
the comparative presentation of legal provisions from other states.

Being a theme with vast moral and social implications, human sexuality

preoccupies not only each and every society but also the European institutions. In this



context, changing the attitude on the sexual liberty of the person at the European level is
also reflected in the jurisprudence of the European Court of Human Rights which has
evolved very much in the last period, making itself noticed through significant changes.

In regulating the crimes regarding sexual life, the Romanian lawmaker has
implemented, over time, the obligations assumed through the conventions which the
Romanian state has signed and those from the content of the directives issued by the able
forums. In this context, we have made referrals, among other things, to the following
dispositions: The Universal Declaration of Human Rights; The European Convention on
Human Rights; The International Pact regarding Civil and Political Rights; The EU Charter
of Fundamental Rights; Directive 2002/73/CE from the 23" of September 2002 modifying
directive 76/207/CEE of the Council regarding the enforcement of the principle of equal
treatment between men and women regarding labour, professional training and promotions,
as well as work conditions; The European Council’s Convention for the protection of
children against sexual exploitation and sexual abuse, adopted at Lanzarote on the 25" of
October 2007, signed in Romania on the same date.

We have consecrated the present scientific demarche to the analysis of the crimes
regarding sexual life from the perspective of the internal law, the international instruments
to which Romania is part of with referrals to the legislation of other countries, portraying
the evolution and perspectives of their incrimination as well as the implications and

difficulties found in the practice of the judicial courts.

2. The Structure of the Paper

The paper, called “Sex crimes” is structured in nine titles, each of them comprising
chapters and sections.

The first title, structured in three chapters, is dedicated to introductive aspects, the
analysis being centred on the general characteristics of sex crimes, encompassing aspects
regarding the sexual liberty of the person from the perspective of the current Romanian
legislation and some of the international documents and also common aspects of sex
crimes.

The human sexuality could not exert itself from the evolution imposed by society,
thus we are living in an era in which it has become a subject of great public interest, being
subjected to the influences of factors of a social and cultural nature, being at the same time

hallmarked by the pressure exercised by the social norms and values.



The international documents recognize one’s rights to private life and implicitly to
intimate life. The sphere of intimate life comprises one’s sexual life, as well as those
activities that contribute to the development and fulfilment of one’s personality.

At the same time, one’s moral and physical integrity unarguably comprises one’s
sexual life.

Through its decisions, the European Court of Human Rights decided on the
elimination of the unjust aspects of the penal legislation through reducing the intervention
of the states in the sphere of sexuality but it also imposed on them some positive
obligations of regulating certain situations. The states are obligated to assume not only the
role of sexuality’s censor but its guardian.

The problem of respecting and defending human rights was imposed overtime,
determining either the abrogation or amendment of certain existing legal dispositions,
which did not satisfy the imposed exigencies, or adopting new dispositions, in conformity
with the assumed international engagements. We hereby specify as an example, the
modifications and amendments of the last years to the Romanian Penal and Penal
Procedure codes, the New Penal Code which will enter in effect on the 1% of February
2014, the Civil and Civil Procedure codes etc.

Penal law has the mission of assuring a suiting juridical framework to the defence
of the fundamental social values. Among one’s fundamental rights and liberties are also
those that regard sexual freedom, or one’s possibility, regardless of sex, to decide by
oneself regarding one’s sexual life, without the fear that one would be impeded in its
exercise.

The breach of the norms regarding the sexual life presents a social danger because
the acts through which the liberty or morality of this domain is breached are contrary to the
interests of the whole society, any attempted breach on the liberty of sexual life or its
inviolability representing an affront to one’s right to physical integrity and health, honour
and sometimes even one’s life.

Analyzing the dispositions regarding sex crimes, we observe that they present some
common aspects in that which regards: the juridical and material objects, the subjects, the
objective and subjective sides, the phases of the crime and its aggravated forms.

In the following eight titles we distinctly analyzed each sexual crime. The structure
of each of these titles is in principle unitary, comprising introductions, legal precedents, the
provisioning of the crime in the current Penal Code as well as its provisioning in the

context of the new Romanian Penal code.
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Concretely, in the second title, in four chapters, we have treated the theoretical and
practical aspects of rape — the most brutal breach of sex life. This is the conclusion to
which the European Court of Human Rights has come to, which, in Aydin vs. Turkey ruled
that rape committed on a young girl while imprisonment constitutes torture, the physical
and psychological elements being sufficiently grave. In its turn, the Inter-American
Commission for Human Rights ruled that rape constitutes torture and a breach of the right
to a private life.

Regarding the causes of rape, there are numerous explications, out of which those
of a social and psychological nature stand out. Rape was seen as an anti-social act even
since the oldest of times, the first written provisions that we know of date to the XVIIth
Century, the crime of rape being known as deshonour (indreptarea legii, glava 252). From
the first written documents stands out the fact that rape was imputable only if it was
perpetrated against a female. Later, the Penal codes that succeeded incriminated in their
turn the crime of rape, discarding the circumstance of the passive subject.

The current Penal Code, adopted in 1968 and in effect since the 1% of January 1969
incriminates rape in the dispositions of article 197. Over the almost 45 years that went by
since its enforcement, the crime of rape suffered significant modifications and
amendments, the initial dispositions not being able to cover the evolutions and current
requirements of society. Thus, there was a shift from the sexual rapport with a person of
female gender to the sexual act with a person of a different or of the same sex. In essence,
through rape one understands the sexual act of any nature, with a person of a different or of
the same sex, committed through constraint or taking advantage of the impossibility of the
victim to defend oneself or express one’s will.

The principal juridical object of rape is constituted by the social values regarding
one’s sexual liberty and inviolability, regardless of one’s sex and its material object is the
body of the living person, on which constraint is exercised, as well as the sexual act of any
nature. The active subject of the crime can be any physical person, regardless of sex, who
has the capacity to answer for penal deeds. Though Emergency Decree No. 89/2001
approved through Law No. 61/2002, a new conception regarding the subjects of rape was
made, shifting from the situation in which the author of the rape could only be the man apt
to perform a sexual rapport, from the physiological perspective, to the situation in which
any person can be the author, man or woman. Although the opinion recently expressed in
penal doctrine is an interesting one, according to which the act can be even perpetrated by

a juridical person when the perpetrator acts in the interest of the juridical person, we
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consider that, as the crime in discussion and penal responsibility of the juridical person are
now regulated in the internal law, there is little room for the human intervention on behalf
of a juridical person. In the case of the aggravated condition provisioned by article 197
paragraph 2 letter b (the victim is in under the care, guardianship, education, guard or
treatment of the perpetrator) the active subject is in a special situation and has a special
quality in rapport with the victim. In that which regards the rape perpetrated on a member
of the family, the qualification of the passive subject imposes the qualification of the active
subject, because only another family member can perpetrate the crime in the presented
variant. Participation to rape is possible under all of its forms, even if some authors still
claim that rape is not possible in partnership.

The mentioned normative acts have brought modifications in that which regards the
passive subjects, thus today the victim of rape can also be a man, not only a woman.

The expression “sexual act of any nature” which replaced “sexual rapport” has
given birth to many opinions and to an un-unitary practice, determining in the end the
intervention of The High Court of Justice and Cassation, which instead of settling the
matter, it aggravated the disputes regarding the sense of the matter previously mentioned.

In these conditions, in order to be in accord with the up to date regulations from
other European states, we can mention the material elements of rape when, through
constraint or taking advantage of the impossibility of the victim to defend oneself or to
express one’s will, a sexual rapport is realized, sexual relations between persons of the
same sex, other acts of vaginal or anal penetration. When in order to commit the sexual act
of any nature constraint is used, the existence of the crime does not depend on the
resistance opposed by the victim but what is essential is one’s refusal to perform sexual
acts.

The psychological attitude of the perpetrator is characterized through the existence
of guilt in a direct form. When the crime’s consequence is the severe physical injury, death
or suicide of the victim, the perpetrator’s guilt is in the form of surpassed intention
(praeterintention).

The rape attempt is punished by the lawmaker, which gave birth to discussions
regarding the possibility of the existence of attempt in the case of rape that has as a
consequence the death or suicide of the victim, given the fact that this consequence
happens because of the perpetrator’s fault. Although it was thoroughly debated, with de
lege ferenda proposals of modifying article 204 of the Penal Code so as to not leave room

for interpretation and the practice to become unitary, the lawmaker left the dispositions of
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the aforementioned article unmodified, although, as we have seen, it modified and
successively completed the provisions regarding the crime in discussion.

Out of the wish to better respond to the concrete requirements, the aggravated
forms of rape suffered significant modifications and amendments, the Romanian lawmaker
being forced in the end to acknowledge the possibility of rape between spouses.

Inspired by the Spanish, Portuguese, German, Austrian and French Penal codes, as
well as by the aspects nuanced by the doctrine and jurisprudence, the new Penal code
makes a step further in incriminating rape, approaching it from the perspective of the
penetration acts.

According to the new regulations, rape is perpetrated when, through constraint, the
situation when it is impossible for one to defend oneself or express one’s wishes or, taking
advantage of this state, the perpetrator commits a sexual rapport, oral, anal or any other act
of vaginal or anal penetration. Thus defined, rape covers all the penetration acts, regardless
of being committed by the aggressor on the victim or if the victim was obligated to do so.

The third title is dedicated to the analysis of the sexual intercourse with a minor. It
is structures in four chapters: Introductions, Legal precedents, The sexual intercourse with
a minor in the current provisioning, The sexual intercourse with a minor in the new Penal
Code.

According to the Romanian legal dispositions, minors are protected against any
form of abuse, including a sexual one. The specialists, ever more frequently, attract
attention to the multiple effects of sexual acts performed at an early age on minors. These
effects are different according to the child’s age and personality, nature of the incident,
relation with the perpetrator etc. In this context, the Romanian lawmaker incriminated the
sexual intercourse with a minor over time, constantly adapting its provisioning to the
policies promoted at an international level and to the necessities determined by the
evolution registered at a social level.

The sexual intercourse with a minor was considered as dangerous from the oldest of
times, thus, we can find it incriminated in the Romanian penal legislation under a
designation or another.

In the present paper we present and analyze the penal dispositions regarding the
sexual intercourse with a minor, starting with Feudal Law, then the 1864 Penal Code, The
Hungarian Penal Code (The 1879 Vth Law, on crimes and felonies), applicable in
Transylvania, the 1936 Penal code, the 1969 Penal code with its subsequent completions

and amendments and finalizing this demarche with the dispositions of the new Romanian
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Penal Code.

The sexual intercourse with a minor consists of a sexual act of any nature with a
person of a different or of the same sex who did not turn 15 or with a person between 15
and 18 years of age, if the act is perpetrated in this last case by a guardian, curator or by a
supervisor, caretaker, medical curator, professor or educator using his or her quality or if
the perpetrator abused the trust of the victim or his or her authority or influence over the
victim.

The current provisioning does not limit any longer the sphere of the protection of
the female minor’s liberty and inviolability as it was in the initial variant of art. 198 of the
Penal Code and extended it over the male minor as well. The body of the minor person that
did not turn 15 or is between 15 and 18 years of age, regardless of sex, is the material
object of the crime. The fact that the crime is not committed through physical constraint
does not mean that it does not have a material object as long as the sexual act of any nature
is perpetrated against the body of the victim.

As we have shown while analyzing rape, we believe that, the lawmaker’s use of the
formulae “sexual act of any nature with a person of a different or of the same sex” limits
the sphere of the authors to the physical person, being the only one that can be of a similar
or different sex as the victim of the crime. Of course, in article 26 of the Lanzarote
convention there are dispositions that impose the regulation of penal responsibility of
juridical persons for crimes of sexual abuse perpetrated on children when they were
committed in their benefit by any physical person who acted either individually or as a
member of one of their organs but in the Romanian penal legislation there is no express
provision in this regard. Unlike the Romanian legislator, the French one expressly
provisioned dispositions regarding the penal responsibility of the juridical person in the
case of committing such crimes.

As the marginal title of article 198 of the Penal Code suggests, the passive subject
of the analyzed crime is qualified, because it can only be a person that has the quality
requested by law, that of being a minor, regardless of sex, who did not turn 15 years or is
between 15 and 18 years of age and is in certain rapports with the perpetrator.

Even if the analyzed crime required the realization of the sexual act with the
consent of the minor, this consent is not valid because it is considered that the minor either
cannot acknowledge all the implications of his or her act of will either his or her liberty of
will is restrained by the influence, authority, trust etc. of which the perpetrator benefits and

uses in order to commit the act.
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Through incriminating the sexual intercourse with a minor, it is, at the very instant,
considered that the minor has neither a sufficient life experience nor sufficient resistance to
defend oneself against those that want to perform sexual acts with her or him.

The discussions regarding the establishment of a certain limit of age from which the
minor can be a passive subject of the sexual intercourse with a minor, respectively the age
from which the minor can be a passive subject of rape did not have the desired finality,
thus in this case we will be in the presence of the sexual intercourse with a minor or rape,
as it will be assessed in the concrete case, taking into account, among others, the degree of
physical and psychological development of the minor.

The sexual intercourse with a minor is committed with direct intention but the error
regarding the minor’s age abolishes the penal character of the act.

The new Penal code incriminates in its turn the sexual intercourse with a minor, in
the future provisioning the lawmaker established several normative modalities of its
perpetration in rapport with the age of the minor, at the same time conveying a new
content. Of the significant modifications that will operate starting with the 1% of February
2014, we hereby recollect the incrimination of “the sexual rapport, anal or oral act as well
as any other acts of vaginal or anal penetration committed with a minor...” unlike “sexual
act, of any nature, with a person of a different or of the same sex...” and the stipulation of
a cause of non-punishment, the lawmaker imposing as a necessary condition for
sanctioning the active subject that between the perpetrator and the passive subject minor be
a difference of at least 3 years of age, leaving mutually consenting sexual acts between
minors or close age outside the spectrum of the law.

The 4™ title, structured in four chapters, is dedicated to seduction, as follows:
Introduction, Legal precedents, the incrimination of seduction in the current provisioning
as well as in the context of the new Penal Code.

The reason of incriminating seduction is explained by professor Traian Pop,
pointing out the fact that this article is about “a certain type of fraud, beguiling”, the
consent being extorted through the promise and the illusion of marriage. “Marriage was the
determined motive of the victim’s consent to the sexual act. After the act, the promise was
broken, the marriage was not materialized. The active subject breached his promise,
cheated the women. She remained beguiled and dishonoured. The moral and social interest
requires penal action against this act”.

Thus, the lawmaker saw that through the incrimination of seduction, he would

punish those that, abusing the naivety of female minors, obtain their consent in order to
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perform sexual acts, promising them marriage.

In the Romanian legislation, seduction is regulated for the first time in the Penal
code of 1936, the provision being taken up, with small modifications, in the current Penal
code.

The crime consists of the act of the man which, through promises of marriage,
determines a female which did not turn 18, to perform sexual rapports with him. The
consent of a minor to performing sexual acts through beguilement with a promise of
marriage that is not respected is in question here.

The active subject of the crime can only be a male, regardless of age, only him
being able to make promises of marriage to a woman. Taking in account that he must
perform a sexual rapport, it is necessary that he is apt physiologically to perform such a
rapport.

In the context of the provisioning of the sexual intercourse with a minor it was
concluded that the sexual rapport with a female minor that did not turn 15 years of age,
with her consent, constitutes the sexual intercourse with a minor, thus seduction will be
ascertained only if the minor turned 15 years of age at that time. The Romanian penal
doctrine proposed different solutions for the hypothesis in which the minor is between 15
and 18 years of age and the deed is committed by a person which has the quality of the
victim’s guardian, curator, supervisor, caregiver, medical curator, professor or educator,
opting for either a contest of crimes between seduction and statutory rape, retaining the
crime of seduction or the absorption of seduction within statutory rape.

Essential for the existence of the crime is the acknowledgement of the female
minor’s consent, her voluntary participation to the sexual rapport, in the contrary case
being rape. At the same time, the female minor must have the capacity to give her consent
to the sexual rapport as well as the one to enclose a valid marriage.

From the point of view of the objective side, three conditions must be fulfilled for
the existence of the crime: the existence of a sexual rapport with a female that did not turn
18 years of age; the sexual rapport must be determined by the promise of marriage made to
the victim by the perpetrator; the author must not keep his promise. From the point of view
of the subjective side of the crime, it is committed with direct intention, which stands out
from the fact that the perpetrator aims at realizing the sexual rapport, using to this purpose
false promises of marriage.

The current regulation of seduction does not correspond to the purpose of its

nowadays incriminator for almost 45 years, thus once the entering in effect of the
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dispositions of the new Penal Code, it will be exculpated, exculpation saluted by some
authors that consider it “useless” and “anachronistic”, criticized by others that consider that
not all that is old is anachronistic, its incrimination being a matter of penal policy.

The fifth title is structured in its turn in four chapters that we have presented the
introduction regarding sexual perversion, legal precedents, we have analyzed the crime
from the perspective of the current provisioning and also in the context of the new Penal
Code.

The interest in sexual perversion existed, under a form or another, from the oldest
of times, in the interest of either repressing them, or to channel or use them with very
precise intentions. In approaching sexual perversion, one must start from that which is
called “normal and deviant (pathologically) as sexuality is concerned”, what is designated
as normal sexual behaviour being a variable reality given from a social-historical general
context to another. Generally, the expression of “aberrant sexuality” (sexual aberration) is
used in order to designate any sexual behaviour which confers to the person major sexual
satisfaction, besides the sexual act.

The sexual perversion acts are varied, their classification preoccupying many
specialists from the domains of medicine, psychology, anthropology, law etc. over the
time.

Even if not called sexual perversion, in the Romanian law previous to the 1969
Penal code we can find referrals on the incrimination of such acts, only regarding acts of
zoophilia and those regarding homosexuality, these being regarded as the most frequent
forms of perversion and expressly sanctioned in all the successive regulations.

The initial text of article 201 of the Penal Code was modified and completed over
time and in the context of the other modifications and amendments brought to the sex
crimes, the existence of sexual perversion in the Romanian penal legislation is
controversial. The special juridical object of the crime points out to the relations of social
cohabitation, in this context, the abrogation of article 201 paragraph 1 of the Penal Code
was proposed, because the offence of outrage against morality and disturbing the peace
may include, in a much more convenient way, the hypothesis to which sexual perversion is
referring to.

We consider that, related to the historical and cultural evolution of the Romanian
society, at the present time, the acts of perversion that take place between adults, with their
consent, being considered normal practices, do not justify their incrimination as sexual

perversion and if they are committed in public they will attract, as in the case of any other
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sexual act made in public, the responsibility of the perpetrators for the offense of outrage
against morality. The solution also corresponds to the orientation of the European court of
Human Rights, which recognizes one’s right to have a sexual life at one’s choosing, Penal
Law being unable to intervene, in principle, in the domain of consented sexual practices.

For the existence of sexual perversion it is necessary: acts of sexual perversion exist
and are committed in public or cause a public scandal.

The replacement of the expression “sexual rapport” with that of “sexual act of any
nature” from the text of article 197 and 198 of the Penal Code, the lack of a legal definition
of the latter and the incrimination, through a distinct article, of sexual perversion, in its turn
undefined, have raised great problems in the penal judicial practice, determining at the
same time the articulation of diverse opinions within the doctrine. Practically, the material
element of sexual perversion is, as it was shown, impossible to define, because the sexual
acts, of any nature, enter either in the content of the crime of the sexual intercourse with a
minor or in the one of rape and the sexual acts realized with the victim’s consent, between
persons of the same sex, are no longer punished.

Trying to solve this issue, the High Court of Justice and Cassation, admitted the
recourse in the interest of the law regarding the application of the dispositions of article
197 paragraph 1, referring to article 198 and 201 of the Penal Code through Decision No.
[11/2005. Thus, it stated that through acts of sexual perversion, in the sense of the
provisions of article 201 of the Penal code, one understands any modalities of obtaining
sexual satisfactions other those obtained through using the sex or acting on the sex,
between persons of a different or of the same sex.

Not satisfied with this decision, some authors have tried to delineate the acts that
can be considered sexual perversion, proposing the reinsertion within article 201 of a
paragraph in which the lawmaker would define sexual perversion taking the initial model
as a reference. A definition of sexual perversion is not imposed anymore, because of
multiple arguments, the abrogation of article 201 of the Penal Code being more useful.

Relating to the dispositions of the new Penal Code, sexual perversion, as it is
regulated today, is not found in its content but the lawmaker decided to incriminate, in
article 219 the crime of sexual aggression. Sexual aggression is realized through some
sexual acts that at the present correspond to sexual perversion, as we have seen. From the
comparative analysis of the texts of articles 201 and 219 of the Penal Code stands out the
fact that the lawmaker provisioned specific conditions for the existence of sexual

aggression, conditions which we cannot find in the current provisioning of the crime
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regulated at article 201, in its simple form. That which has a correspondent in the current
provisioning is the perpetration of sexual acts with a person through her or his constraint or
with a person who is in an impossibility to defend oneself or to express one’s will
(dispositions which correspond to article 201 paragraph 4 of the current Penal Code). If we
relate to article 201 of the current code, we ascertain the fact that most of the aggravating
conditions provisioned in the case of sexual aggression are not found in the
aforementioned text and those that are present were reformulated by the lawmaker.

Title six covers, within four chapters, the analysis of sexual corruption, from the
introduction and legal precedents, to the analysis of the crime related to the current and
future provisioning.

Any form of sexual abuse has a severe psychological impact on the victim, the
sexual abuse of the minor possibly leading to social effects, manifested through the loss of
faith in people, school absence, lack of social and professional adaptation etc.

Sexual corruption, as a distinct crime, is the work of the 1968 lawmaker, who
introduced it in the 1969 Penal Code, in a chapter destined to sex crimes.

As the majority of sex crimes, sexual corruption of minors suffered modifications
and significant amendments beginning with the year 2000.

As one of the unwritten laws of morals requires the adults to abstain themselves in
front of children from any sexual allusions and manifestation of any aspects related to their
sexual live, imposing on the other members of society, including family members, the
obligation to abstain themselves from these actions directed at minors or in their presence.

The active subject of the crime can be both a person of legal age and a minor who
has penal responsibility, regardless of sex and the passive subject can only be a minor,
regardless of sex.

Taking in account that young people take interest in sexual life from early ages, that
they hold information on what sexual life means, that they permit themselves certain
sexual themed manifestations which they consider to be normal between themselves and to
which they do not react in any way, we do not think that one can talk about the fact that a
minor can corrupt another minor, unless when between them there is a certain age
difference and life experience.

The Romanian lawmaker did not define, within the Penal code, “the acts with
obscene character”, as we have seen that he also did not define other expressions. In the
absence of a legal definition, doctrine and practice had to delineate its meaning. As in the
text of Law No. 196/2003 regarding the prevention and combating of pornography is
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shown what is considered to be obscene acts, together with other authors, we consider that
this definition can be also used to designate the meaning of “acts of an obscene character”
that constitute the material element of sexual corruption.

For the acts of an obscene character to constitute the material element of sexual
corruption, it is necessary that they be perpetrated on a minor or in the presence of a minor.
Acts of an obscene character are perpetrated on the minor when the action of the
perpetrator is directly channelled on the body of the minor, while the “presence” of the
minor to the perpetration of the acts of an obscene character presume that the minor is at
the place of the perpetration of the act or in the proximity of that place, where the minor
has the possibility of the perception of the act, in one way or another.

There will be no sexual corruption when the author is in error as the state of
minority of the victim is concerned.

Issues of interpretation also come up regarding the regulation of the aggravating
forms of the crime, especially regarding the perpetration of the crime within family
(expression never met before in the case of the other sex crimes) as is the beguilement of a
person for the purpose of committing the sexual intercourse with a minor with a minor of a
different or of the same sex. The latter, although it is treated as an aggravated form, in our
opinion it actually represents another modality of perpetrating sexual corruption.

Comparatively analyzing the current dispositions and those of the future code, we
observer the fact that, the modifications and amendments brought to the current regulation
are significant, starting from the name of the crime, once with the entering in effect of the
new code it will be called “sexual corruption of minors”.

This time again, one must underline the necessary age difference of three years
between the active and passive subjects, difference which is not acknowledged in the
present provisioning. Also, it is also important imposing an age limit for the passive
subject, who can only be a minor, regardless of sex, who has not yet turned 13 years of
age.

In the new provisioning, the lawmaker approached the matter in a different manner,
in distinct paragraph, sanctioning the perpetration of sexual acts against or in the presence
of minors differently. The differences between the two hypothesis are significant. In order
for the crime to fall within the provisions of paragraph 1, the perpetration of a sexual act
against a minor is required, other than a penetration one, which is specific to the sexual
intercourse with a minor. In order for the act to be registered in the dispositions of

paragraph 3 it is necessary that “a sexual act of any nature is committed by a person of age
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in the presence of a minor that did has not turned 13 years of age”.

The second assimilated variant provisions the possibility of the perpetration of the
crime through two distinct modalities. In a first approach, sexual corruption of minors can
be perpetrated through the determination, on behalf of a person of age, of a minor that did
not turn 13 years of age, to assist to acts with an exhibitionist character or to assist to
spectacles or representations within sexual acts of any nature are committed. The second
modality of perpetrating the crime, in this variant, resides in placing pornographic material
at the disposal of the minor who did not turn 13 years of age.

Thus regulated, sexual corruption of minors is in accord with the dispositions of
article 22 of the Lanzarote Convention regarding the “corruption of children”, through
which the signing states are obligated to take legislative measures or any other measures
necessary for the incrimination of the act of purposefully determining a child below the age
of sexual consent to assist to the perpetration of a sexual abuse or to the performance of
sexual activities, even if the minor is not obligated to participate.

Within the seventh title we have analyzed the introduction aspects regarding incest,
the legal precedents, the incrimination of the crime in the current code and its provisioning
in the new Penal Code.

Given its social and moral implications, incest remained in the attention of the
specialists from several domains. The moral and religious perceptions consider that mixing
blood is a sin, the main cause of the interdiction of sexual relations between close relatives
being the conviction that these kind of relations affect the conception product, the resulted
children risking to suffer from grave deficiencies. From an anthropological point of view, a
series of theories were elaborated, which seek to explain the causes of incest’s taboo and
the psychological approach to in incestuous relations was founded on the identification and
explanation of their causes and effects.

We can find referrals to incest even since the period of the primitive commune,
when the norms of behaviour regulated, among others, interdictions regarding the relations
between relatives. In Feudalism, incest was considered as a grave sin and was punished by
death. The 1864 Penal Code did not expressly incriminate incest but the quality of
ascendant of descendant of the perpetrator aggravated rape and the offense of attempt to
shame without violence. In the 1936 Penal code, incest was provisioned within the crimes
against family, next to bigamy and adultery, not among crimes against shame.

Aiming at protecting the human race from the peril of degenerations, as well as the

moral norms that ground the basis of family, the lawmaker incriminated incest in the
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current Penal Code, in the group of crimes against sexual life, establishing that “sexual
rapport between direct relatives or brothers and sisters is punished with detention from 2 to
7 years”.

The active subject of the crime is qualified, being only the physical person that has
the capacity of penal responsibility and that is a direct relative, brother or sister. Through
these dispositions, the sphere of the authors and victims of incest is limited. The regulation
is aimed at both the normal kinship and kinship resulted from adoption. One can observe
that the lawmaker did not correlate the dispositions that incriminate incest with those of the
Civil Code regarding marriage impediments, the interdiction of marriage between direct
relatives, as well as that of collateral relatives up to and including the I\VVth grade being a
known fact.

For the existence of incest, direct kinship relations or brother-sister ones must be
established.

The crime of incest is realized through a “sexual rapport” as the material element is
concerned. The sexual rapport presumes a physiological act, susceptible to produce
procreation, even if it did not occur, thus, the simple touch, the simple contact of the sexual
organs does not constitute sexual rapport. At the same time, if between direct relatives or
brothers and sisters take place sexual relations between persons of the same sex or any
other acts of sexual penetration, anal or oral, their acts will not constitute the crime of
incest, the lawmaker expressly referring to the necessity of a sexual rapport. We believe
that we are in the presence of an omission of the lawmaker because, even if these sexual
acts are not dangerous for the society’s biological fund, their danger to the morality of
sexual life and the principles that guide the family cannot be denied.

The new penal code includes incest in the group of crimes against family, being
obvious that it does not breach the person’s sexual liberty but the values specific to family
life. In the category of crimes against sexual liberty and integrity only the aggressive incest
remained, provisioned as an aggravated form of certain crimes and the consented ones was
regulated in the category of crimes against family. Still, a “non-aggressive” form of incest
can also be found to be incriminated in the case of the sexual intercourse with a minor
within the provisioning of the new code, in the hypothesis in which the minor is a direct
relative, brother or sister.

To this date, the sexual relations between persons of the same sex that take place
between direct relatives or brothers and sisters, as well as acts of anal or oral penetration

perpetrated between direct relatives or brothers or sisters are outside the provisions of the
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crime of incest, even though we cannot see why the lawmaker considers them less
dangerous for family and society than a consented sexual rapport in the aforementioned
situations.

The eighth title is dedicated to the analysis of sexual harassment. The introduction,
legal precedent, sexual harassment in the provisioning of the current penal code and its
provisioning in the new Penal code represent the theme approached in the forth chapters in
which this title is structured.

The promotion of equality of chances and non-discrimination constitute one of the
priorities of the EU member states and is incorporated in the numerous directives that
regulate gender equality.

Traditionally, sexual harassment consists of an unwanted behaviour, of sexual
nature, behaviour that affects the dignity of the victims. The victims of sexual harassment
can be both women and men, the harassing person can be of both sexes but in the great
majority of cases, as it stands out from the performed studies, implicates women as
victims,

In Romania, sexual harassment was considered a trifle of feminists that want to
attract attention to themselves and was sometimes treated as a normal behaviour, thus its
incrimination in the Romanian legislation represented an obvious progress, having as a
purpose repressing the behaviours through which the occupation, sustentation, promotion
in a given office are conditioned by obtaining sexual satisfaction.

Sexual harassment was incriminated for the first time in the Romanian penal
legislation in 2002, being introduced within the crimes regarding sexual life, through Law
No. 61/2002, of approving the Urgent Government Decree No. 89/2001 for the
modification and amendment of some dispositions of the Penal Code referring to sex
crimes.

Through sexual harassment one understands harassing a person through threat or
constraint to the purpose of obtaining sexual satisfaction, by a person who abuses the
authority or influence conferred by one’s office in the workplace. As underlined in the
provisions of article 203" of the Penal Code, for the crime to exist, the following conditions
must be met: the existence of harassment consisting of repeated acts that indicate the
habitual nature; the harassment is to be committed through threat or constraint; the
harassment through threat or constraint to be realized to the purpose of obtaining sexual
satisfaction; the author is to abuse the authority or influence which one’s workplace office

confers one.
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Starting from the idea that the rapport of authority to which the law refers to,
necessarily presumes a professional rapport, in the doctrine it was shown by some authors
that sexual harassment can only be conceived within the workplace, while others consider
that acts can be sanctioned when they surpass the framework of the work hierarchic
relations, such an approach being much more realistic and at the same time more in tune
with the legislations of other states.

There are numerous problems raised, the expression of “sexual harassment”, the
possibility of committing the crime through physical constraint, the lack of definition of
“sexual satisfaction”, the absence of a lawmaker’s indication as to who would be the
beneficiary of this satisfaction, among others, are the subjects of debates.

We believe that the crime of sexual harassment will exist each and every time a
person which holds an office which confers one authority and influence over the victim,
repeatedly manifests an unwanted behaviour, expressed physically, verbally or nonverbally,
using threat or constraint, to the purpose of obtaining satisfaction of a sexual nature.

As it happened in other states, the role of concretely establishing the components
which implicate the responsibility of their author for the crime of sexual harassment falls
on the courts of law.

The crime suffered a renewal in the new Romanian Penal Code, through the
creation of two texts, the first comprising of the per-se sexual harassment, included in the
crimes against sexual liberty and integrity and the other, referring to the so-called “vertical
harassment” committed through an abuse of authority, being included in a chapter destined
to work related crimes.

Comparatively analyzing the current and future text of the law, we observe the fact
that the lawmaker will give up the current regulation of the crime, giving it a new content.
One of the main modifications brought consists of giving up the notion of harassment,
which has determined ample discussions in the specialized doctrine, being changed to the
expression “repeatedly claiming sexual favours”. The current imposed conditions that the
harassment takes place through constraint to the purpose of obtaining sexual satisfaction
has also been discarded. At the same time, the aspects of the current code regarding the
active subject of the abuse of authority of influence granted by the workplace office do not
correspond to the new legal text. Once again, the lawmaker does not specify who is the
beneficiary of the sexual favours, inclining towards the opinion that the dispositions of
article 223 of the new code must be interpreted in the sense that, claiming the above can be

made both in the benefit of the author of the claimed acts and in the benefit of another
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person.

Nevertheless, the new definition of sexual harassment better corresponds to the
current social realities, being in measure to eliminate some of the controversies determined
by the current provisioning. At the same time, the dispositions of article 223 are closer to
the definition of sexual harassment in other legislations.

In the contents of the ninth title, our last demarche, we analyze the crime of
recruiting minors to sexual purposes in two chapters, a crime that will be a part of the
Romanian juridical landscape starting with the entering in effect of the new Penal Code.

The incrimination of recruiting minors to sexual purposes through Law No.
286/2009 (the new Penal Code) represents a novelty for the Romanian penal legislation,
not having a correspondent in the previous penal provisions, being a consequence of the
obligations assumed by Romania through the signing of the Lanzarote Convention. The
signing of the Convention was determined, among other things, by the assessments
regarding the rise of sexual exploitation and abuses committed on children to alarming
rates both at the national and international levels, especially through the ever more
expanded use of communication and information technologies.

The Romanian legislator decided to incriminate the act through a distinct article of
the new Penal Code and to name it “Recruiting minors to sexual purposes”, unlike the term
used in other European legislations and in the content of the Convention that provisions the
obligation to incriminate the acts of “waylaying minors to sexual purposes”.

As it stands out from the legal text, only a physical person of legal age can be the
active subject of the crime, who is known or unknown to the minor that did not turn 13
years of age and thus has the quality of being a special, qualified passive subject. We must
underline the fact that, although the Romanian lawmaker limits the sphere of the author to
the physical person of age, in the dispositions of article 26 of the Lanzarote Convention it
is provisioned that each state is to take legislative measures, including penal ones or ones
of any other nature, necessary in order for the juridical person to be liable for responsibility
for the crimes provisioned in conformity with the Convention, when they were committed
in its benefit by any physical person that acted either individually or as a member of an
organ of the juridical person, who exercises an office of leadership within the juridical
person.

For the existence of the crime it is necessary that: a proposal to meet be made in
any way, addressed to a minor that did not turn 13 years of age; the proposal to meet to be

made in the purpose of committing a sexual rapport, anal, oral or any other act of vaginal
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or anal penetration or another act of a sexual nature. It is of no importance if a single
proposal to meet was made in order to commit sexual acts or many such proposals were
made, as it of no relevance whether the proposal is addressed to one or several determined
minors. At the same time, it is not necessary that the meeting takes place and its purpose to
be realized (the enumerated sexual acts to be committed) for the crime to exist.

As long as the lawmaker provisioned the necessity that the proposal to meet would
follow a certain purpose, the act can only be committed with a direct intention, albeit the
error regarding the minor’s age leads to the abolishment of the penal character of the act.

Whether or not the new regulations provided by the Romanian lawmaker to sex
crimes are good or not, we will surely see after the entering in effect of these norms on the
1% of February 2014, once with the new Penal Code, following which their efficiency will

best be assessed from the practice of the courts of law.
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